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COMMENTARIES 


LAWS or "ENGLAND. 


1 TRE FOURTH. 


Or PUBLIC WRONGS, 
CuaprER THE FIRST, 


Or Tus NATURE or CRIMES; An 
THz 18 PUNISHMENT: 


E are now arrived at the fourth and laſt branch 
ol theſe commentaries ; which treats of public 
wrongs, Or crimes and miſdemeſnors, For we 
may remember that, in the beginning of the 
preceding volume *, wrongs were divided into two forts or 
ſpecies; the one private, and the other public, Private 
wrongs, which are frequently termed civil injuries, were the 
ſubject of that entire book: we are now therefore, laſtly, to 
proceed to the conſideration of public wrongs, or crimes'and 
miſdemeſnors; with the means of their prevention and pu- 
niſhment. In the purſuit of which ſubject I ſhall conſider, 
in the firſt place, the general nature of crimes and puniſh- 
ments; ſecondly, the perſons capable of committing crimes z 


a Book III. ch. 1, 
Yor, IV, A thirdly, 


[ 
. 
{5 


| e to each ſeveral crime and miſdemeſnor. 


2 Pos lie Book W. 
thirdly, their ſeveral gte of guilt, 28 principals or acceſ- 

fories ;- fourthly, the ſeveral ſpecies of erimes, with the pu- 
niſhment annexed to each by the laws of England; fifthly, 


the means of preventing their-perpetration ; and, ſixthly, the 
method of inflicting thoſe puniſhments, which the law _ 


1 


FRS vr, as to the general nature of crimes and their pu- 
niſhment : the diſcuſſion and admeaſurement of which forms 
in every country the code of criminal law; or, as it is more 


uſually denominated with us in England, the doctrine of 


the pleas of the crown : ſo called, becauſe the king, in whom 


centers the majeſty of the whole community, is ſuppoſed by 


the law to be the perfon injured by every infraction of the 
public rights belonging to that community, and is therefore: 
in all caſes the proper proſecutor for every public offence ?. 


THe knowlege of this branch of juriſprudence, which 
teaches the nature, extent, and degrees of every crime, and 
adjuſts to it it's adequate and neceſſary penalty, is of the 
utmoſt importance to every individual in the ſtate. For (as 
a very great maſter of the crown law has obſerved upon a 
ſimilar occaſion) no rank or elevation in life, no uprightneſs 
of heart, no prudence or circumſpection of conduct, ſhould 
tempt a man to conclude, that he may not at ſome time or 
other be deeply intereſted in theſe reſearches. The infirmi- 
ties of the beſt among us, the vices and ungovernable paſ- 
ſions of others, the inſtability of all human affairs, and the 
numberleſs unforeſeen events, which the compals of a day 
may bring forth, will teach us (upon a moment's reflection) 
that to know with preciſion what the laws of our country 


have forbidden, and the deplorable cqnſequences to which a 


wilful diſobedience may expoſe us, is a matter of univerſal 
concern. 


In proportion to the importance of the criminal Jaw, ought 


alfo to be the care and attention of the legiſlature in properly 


| b See Vol. I. p. 268. « Sir Michael Foſter, pref. to rep. 
| forming 
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forming and enforeing it. It ſhould be founded upon prin- 
ciples that are permanent, uniform, and univerſal; and al- 
ways conformable to the dictates of truth and juſtice, che 
feelings of humanity, and the indelible rights of mankind t 
though it ſometimes (provided there be no tranſgreſſion of 
theſe eternal boundaries) may be modified, narrowed, or en- 
larged, according to the local or occaſional neceſſities of the 
ſtate which it is meant to govern, And yet, either from a 
want of attention to theſe principles in the firſt concoction 
of the laws, and adopting in their ſtead the impetuous dic- 
tates of avarice, ambition, and revenge; from retaining the 
diſcordant political regulations, which ſucceffive conquerors 
or factions have eſtabliſhed, in the various revolutions of go- 
vernment ; from giving a laſting efficacy to ſanctions that 
were intended to be temporary, and made (as lord Bacon 
expreſſes it) merely upon the ſpur of the occaſion ; or from, 
laſtly, too haſtily employing ſuch means as are greatly diſ- 
proportionate to their end, in order to check the ' progreſs of 
ſome very prevalent offence; from ſome, or from all, of 
theſe cauſes it hath happened, that the criminal law is in 
every country of Europe more rude and imperfect than the 
civil. I ſhall not here enter into any minute enquiries con- 
cerning the local conſtitutions of other nations; the inhu- 
manity and miſtaken policy of which have been ſufficiently 
pointed out by ingenious writers of their own 4,” But even 
with us in England, where our crown-law is with juſtice 
ſuppoſed to be more nearly advanced to perfection; where 
crimes are more accurately defined, and penalties leſs uncer- 
tain and arbitrary ; where all our accuſations are public, and 
our trials in the face of the world ; where torture is unknown; 
and every delinquent is judged by ſuch of his equals, againſt 
whom he can form no exception nor even à perſonal diſlike; 
---even here we ſhall occaſionally find room to remark ſome | 
particulars, that ſeem to want reviſion and amendment; 
Theſe have chiefly ariſen from too ſcrupulous an adherence 
to ſome rules of the antient common law, when the reaſons 
have ceaſed upon which thoſe rules were ſounded ; from not 
4 Baron Monteſquieu, marquis Beccaria, Ce. 
A 2 repeal- 


4 PU ZII Bo ox IV; 
„ old penal laws as are either obſolete or 
abſurd ; and from too little care and attention in framing 
and paſſing new ones. The enacting of penalties, to which 
a whole nation ſhall be ſubject, ought not to be. left; as 4 
matter of indifference to the paſſions or intereſts of a, few, 
who upon temporary motives may prefer or ſupport ſuch a 
bill; but be calmly and maturely conſidered by perſons, 
why know what proviſion the laws have already made to re- 
medy the miſchief complained of, who can ffom experience 
— the probable confequences of thoſe which are now 
propoſed, and who will judge without paſſion or prejudice 
how adequate they are to the evil. It is never uſual in the 
houſe of peers even to read a private bill, which may affect 
the property of an individual, without firſt referring it to ſome 
of the learned judges, and hearing their report thereon . 
And ſurely equal precaution is neceſſary, when laws are to 
be eſtabliſhed, which may affect the property, the liberty, 
and perhaps even the lives, of thouſands, Had ſuch a reſe- 
rence taken place, it is impoſſible that in the eighteenth cen- 
tury it could ever have been made a capital crime, to breaks 
down (however maliciouſty) the mound of a fiſhpond, where · 
by any fiſh ſhall eſcape; or to cut down a cherry tree in an 
orchard . Were even a committee appointed but once in ar 
hundred years to reviſe the criminal law, it could not have 
pontinued to this hour a felony without benefit of clergy, to 
A ſeen for one month in en call 
themſelves, or are called, Egyptians b. N 


Ir is true, that theſe outrageous penalties, being ſeldom 
or never inflicted, are hardly known to be law by the public: 
but that rather aggravates the miſchief, by laying a fnare for. 
the unwary. Yet they cannot but occur to the obſervation 
of any one, who hath undertaken the taſk of examining the 
great outlines of the Engliſh law, and tracing them up to 
their principles: and it is the duty of ſuch a one to hint them 


© See Vol. ll. p. 34% x Stat, 5 Elie, o. 20. 
1 Stat. 9 Ceo, I. c,22,.yr Ceo, II. e. 42» war £ 
| with 


r 
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with decency to thoſe, whoſe abilities and ſtations enable 
thern to apply the remedy.” Having therefore premiſed this 
| apology for ſome of the enfuing remarks, which might other- 
wiſe ſeem to favour of arrogance, I proceed now to war 
1 the firſt place) the general nature of crimes. nen 
I. A carne, or miſdemeſhor, is an Ui ect or 
omitted, in violation of a public law, either forbidding or 
commanding it. This general definition comprehends both 
crimes and miſdemeſnors; which, properly ſpeaking, ate 
mere ſynonymous terms: though, in common ulage, the 
word © crimes” is made to denote ſuch offences as are of a 
deeper and more atrocious dye; while ſmaller faults, and 
omiſſions of leſs conſequence, are comprized unde the wy 
name of . miſdemeſnors only. 
| Taz diſtinction of public wrongs from FER of crimes 
and miſdemeſnors from civil injuries, feems principally” to to 
conſiſt in this: that private wrongs, or civil injuries, are in 
infringement or privation of the civil rights which belong to 
individuals, conſidered merely as individuals ; public wrongs, 
or crimes and miſdemeſnors, are a breach and violation of 
the public rights and duties, due to the whdle community, 
conſidered as a community, in it's ſocial aggregate capacity. 
As if I detain a field from another man, to which the law 
has given him a right, this is a civil injury, and not a 
crime; for here only the right of an individual is con- 
cerned, and it is immaterial to the public, which of us 
is in poſſeſſion of the land: but treaſon, murder, and 
robbery are properly ranked among crimes; ſince, be- 
ſides the injury done to individuals, they ſtrike at the very 
deing of ſociety ; which cannot poſſibly ſubſiſt, where 
actions of this ſort are ſuffered to age mh e 


ty. 


IX all caſes the crime includes an injury: every public 
offence is alſo a private wrong, and ſomewhat more; it af- 
fects the individual, and it likewiſe affects the community. 

A 3 Thus 


_ Puzzle Book IV, 
Thus treaſon in imagining the king's death. involves in it 
conſpiracy againſt an individual, which is alſo a civil in- 
jury: but as this ſpecies of treaſon in it's conſequences prin- 
cipally tends to the diſſolution of government, and the de- 
ſtruction thereby of the order and peace of ſociety, this de- 
nominates it a crime of the higheſt magnitude. Murder 
is an injury to the life of an individual; but the law of 
ſociety conſiders principally the loſs which the ſtate ſuſtains 
by being deprived of a member, and the pernicious example 
thereby ſet, for others to do the like. Robbery may be 
conſidered in the ſame view : it is an injury to private pro- 
perty ; but, were that all, a civil ſatisfaction in damages 
might atone for it : the public miſchief is the thing, for the 
prevention of which our laws have made it a capital offence. 
In theſe groſs and atrocious injuries the private wrong is 
ſwallowed up in the public : we ſeldom hear any mention 
made of ſatisfaction to the individual; the ſatisfaction to the 
community being ſo very great. And indeed, as the public 
crime is not otherwiſe avenged than by forfeiture of life and 
property, it is impoſlible afterwards to make any reparation 
for the private wrong ; which can only be had from the body 
or goods of the aggreſſor. But there are crimes of an 
inferior nature, in which the public puniſhment is not ſo 
ſevere, but it affords room for a private compenſation alſo: 
and herein the diſtinction of crimes from civil injuries is 
very apparent. For inſtance; in the caſe of battery, or 
beating another, the aggreſſor may be indicted for this at 
the ſuit of the king, for diſturbing the public peace, and 
be puniſhed criminally by fine and impriſonment: and the 
party beaten may alſo have his private remedy by action 
of treſpaſs for the injury, which he in particular ſuſtains, 
and recover a civil ſatisfaction in damages. 80 alſo, in 
caſe of a public nuſahce, as digging a ditch acroſs a 
highway, this is puniſhable by indictment, as a com- 
mon offence to the whole kingdom and all his majeſ- 
ty's ſubjects: but if any individual ſuſtains any ſpecial 
damage thereby, as laming his horſe, breaking his car- 


riage, or the 128 the offender may be compelled to make 
ample 
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..Uron che whole we may obſerve, that i in a taking nl 
zance of all wrongs, or unlawful acts, the law has a double 
view: viz. not only to redreſs the party injured, by either 
reſtoring to him his right, if poſſible ; or by giving him an 
equivalent; the manner of doing which was. the object of 
our enquiries in the preceding book of theſe commenta- 
ries': but alſo to ſecure to the public the benefit of ſo- 
ciety, by preventing or puniſhing every breach and viola- 
tion of thoſe laws, which the ſovereign power has thought 
proper to eſtabliſh, for the government and tranquillity of 
the whole. What thoſe breaches are, and how prevented 
or puniſhed, are to be render, in the preſent book. 


II. Taz nature X crimes and miſdemeſnors in N be- 
ing thus aſcertained and diſtinguiſhed, I proceed in the next 
place to conſider the general nature of puniſhments - which 
are evils or inconveniencies conſequent upon crimes a 
miſdemeſnors ; being deviſed, denounced, and inflicted. by 
human laws, in conſequence of diſobedience or miſbehaviour 
in thoſe, to regulate whoſe conduct ſuch laws were reſpec- 
tively made. And herein we will briefly conſider the eur, 
the end, mmm * | 


1. As to the potoer of human puniſhment, or the right of 
the temporal legiſlator to inflict diſcretionary penalties for 
crimes and miſdemeſnors d. It is clear, that the right of 
puniſhing crimes againſt the law of nature, as murder and 
the like, is in a ſtate of mere nature yeſted in every indivi- 
dual. For it muſt be veſted in ſomebody ; otherwiſe the 
laws of nature would be vain and fruitleſs, if none were em- 
powered to put them in execution: and if that power is 
veſted in any one, it muſt alſo be veſted in all mankind; 
ſince all are by nature equal. Whereof the firſt murderer 


see Grotive, G. b. & p, 1,2, c. 20. Pufendorf, L. of Nat, and N. b. . 4. 3. 
94 Cain 
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Cain was ſo ſenſible, that we find him ! expreffing his ap- 
prehenſions, that whoever ſhould find him would flay him. 
In a ſtate of ſociety this right is transferred from individuals 
to the ſovereign power; whereby men ate prevented from 
being judges in their own cauſes, which is one of the evils 
that civil government was intended to remedy, Whatever 
Dower therefore individuals had of puniſhing offences againſt 
e law of nature, that is now veſted in the magiſtrate alone; 
who bears the ſword of juſtice by the conſent of the whole 
community. And to this precedent natufal power of indi- 
viduals muſt be referred that right, which ſome have argued 
to belong to every ſtate, (though, in fact, never exerciſed 
by any) of puniſhing not only their own ſubjects, but alſo 
foreign embaffadors, even with death itſelf; in eaſe they 
have offended, not indeed againſt the municipal laws of the 
country, but againſt the divine laws of nature, and become 
liable thereby to forfeit their lives for their guilt &. 


As to offences merely againſt the laws of ſociety, which 
are only mala probibita, and not mala in ſe ; the temporal 
magiſtrate is alſo empowered to inflict coercive: penalties 
for ſuch tranſgreſſions : and this by the conſent of indivi- 
duals ; who, in forming ſocieties, did either tacitly or ex- 
prefsly inveſt the ſovereign power with a right of making 
laws, and of enforcing obedience to them when made, by 
Exerciſing, upon their non-obſervance, ſeverities adequate 
to the evil. The lawfulneſs thetefore of puniſhing ſuch 
criminals is founded upon this principle, that the law by 
which they ſuffer was made by their own conſent; it is a 
part of the original contract into which they entered, when 

firſt they engaged in ſociety ; it was calculated for, and has 
Jong contributed to, their own ſecurity, 


Tuts right therefore, being thus conferred by univerſal 
conſent, gives to the ſtate exactly the ſame power, and no 
more, over all it's members, as each individual member had 


i Gen. iv. 14, i | * See vel, I, Page 254 · | 


naturally 
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pot hp himſelf or others, Which has occaſioned 
ſome to doubt, how far a human legiſlature ought to inflict 
capital puniſhments for poſitive offences; offences againſt the 
municipal law only, and not againſt the law of naturez 
ſince no individual bas, naturally, a power of inflicting death 
upon himſelf or others for actions in themſelves. indifferent. 
With regard to offences mala in ſa, capital puniſhments are 
in ſome inſtances inflicted by the immediate command of God 
himſelf to all mankind ; as, in the caſe of murder, by the 
precept delivered to Noah, their common. anceftor and re- 
preſentative i, ** whoſo ſheddeth man's blood, by man ſhall 
© his blood be ſhed.” In other. inſtances they are inflicted 
after the example of the creator, in his poſitive code of, laws 
for the regulation of the Jewiſh republic; as in the caſe. of 
the crime againſt nature. But they are ſometimes inflicted 
without ſuch expreſs warrant or example, at the will and 
diſcretion of the human legiſlature z as for forgery, for theſt, 
and ſometimes for offences of a lighter kind. Of theſe we 
are principally to ſpeak : as theſe cximes are, none of them, 
offences againſt natural, but only again& ſocial, rights; not 
even theft itſelf, unleſs it be accompanied with violence to 
one's houſe or perſon : all others being an infringement of 
that right of property, which, as we have formerly ſeen *, 
— origin not20/the „ a a ee 
ſociety. | 


THz — * of inflicting capital puniſhments, for of- 
fences of human inſtitution, is thus juſtified by that great 
and good man, fir Matthew Hale: when offences 
* enormous, frequent, and dangerous to a kingdom or 
ti deſtructive or highly pernicious to civil ſocieties, and to 
« the great inſecurity and danger of the kingdom or it's in- 
$© habitants, ſevere puniſhment. and even death itſelf is ne- 
2 Gry ie be annexed. t laws in many caſes by the pru- 
$ dence of lawgivers. It is therefore the enormity, or dan» 
gerous tendency, of the crime, that alone can warrant any | 
earthly legillature | in putting, him to death __ commits it. 


I Sen. ix. 6. » x Hal, P. C. 13, a g 
aok II. ch. 1. It 


io PU Book IV. 
Ir is not it's frequency only, or the difficulty of otherwiſe 
preventing it, that will excuſe our attempting to prebent it 
by a wanton effuſion of human blood. For, though the end 
of puniſhment is to deter men from offending, it never can 
follow from thence, that it is lawful to deter them at any 
rate and by any means; ſince there may be unlawful me. 
thods of enforcing obedience even to the juſteſt laws. Every 
humane legiſlator will be therefore extremely cautious of 
eſtabliſhing laws that inflict the penalty of death, eſpecially 
for flight offences, or ſuch as are merely poſitive. He will 
expect a better reaſon for his ſo doing, than that looſe one 
which generally is given; that it is found by former experi- 


ence that no lighter penalty will be effectual. For is it found 


upon farther experience, that capital puniſhments are more 
effectual? Was the vaſt territory of all the Ruſſias worſe 
regulated under the late empreſs Elizabeth, than under her 
more ſanguinary predeceſſors? Is it now, under Catherine II, 
leſs civilized, leſs ſocial, leſs ſecure ? And yet we are aſ- 
ſured, that neither of theſe illuſtrious princeſſes have, through 
out their whole adminiſtration, inflicted the penalty of death: 
and the latter has, upon full perſuaſion of it's being. uſeleſs, 
nay even pernicious, given orders for aboliſhing it entirely 
throughout her extenſive dominions . But indeed, were 
capital puniſhments proved by experience to be a ſure and 
effectual remedy, that would not prove the neceſſity (upon 
which the juſtice and propriety depend) of inflicting them 
upon all occaſions when other expedients fail. I fear this 
reaſoning would extend a great deal too far. For inſtance, 
the damage done to our public roads by loaded waggons is 
univerſally allowed, and many laws have been made to pre- 
vent it; none of which have hitherto proved effectual. But 
it does not therefore follow, that it would be juſt for the le- 
giſlature to inflict death upon every obſtinate carrier, who 
defeats or eludes the proviſions of former ſtatutes. Where 
the evil to be prevented is not adequate to the violence of 
the preventive,” a forcivign that thinks am. can never 
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juſtify ſuch a law to the dictates of conſcience and bumani+ 
ty. To ſhed the blood of our fellow creature. is a matyer 
that requires the greateſt deliberation, and the fulleſt cons 
viction of our own authority: for life is the immediate gift 
of God to man; which neither he can reſign, nor can it be 
taken from him, unleſs by the command or permiſſion of 
him who gave it; either expreſsly revealed, or collected from 
the laws of nature or ſociety by clear and indiſputable de. 
ie 


1 WOULD not be underſtood to deny the ders of the legiſ- 
lature in any country to inforce it's own laws by the death 
of the tranſgreſſor, though perſons of ſome abilities have 
doubted it; but only to ſuggeſt a few hints for the conſidera- 
tion of ſuch as are, or may hereafter become, legiſlators, 
When a queſtion ariſes, whether death may be lawfully 1n+ 
flicted for this or that tranſgreſſion, the wiſdom of the laws 
muſt decide it: and to this public judgment or deciſion all 
private judgments muſt ſubmit; elſe there is an end of the 
firſt principle of all ſociety and government. The guilt of 
blood, if any, muſt lie at their doors, who miſinterpret the 
extent of their warrant ; and not at the doors of the ſubject, 
who is bound to receive the interpretations, that are given 
by the ſovereign _ | 


2. As to the Kay” or final and of 3 tain 
This is not by way of atonement or expiation for the crime 
committed ; for that muſt be left to the juſt determination 
of the ſupreme being: but as a precaution agamſt future of- 
fences of the ſame kind. This is effected three ways: either 
by the amendment of the offender himſelf ; for which pur- 
poſe all corporal puniſhments, fines, and temporary exile or 
impriſonment are inflicted : or, by deterring others by the 
dread of his example from offending in the like way, “1 
% poena (as Tully ? expreſſes it) ad paucos, metus ad omnes 
«© perveniat;”” which gives riſe to all ignominious puniſh- 
ments, and to ſuch executions of juſtice as are open and 


outs public: 
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fg laftly, by depriving the party . injuring of the 


to do future miſchief ; which is effected by either 
utting him to death, 'or condemning him to perpetual con- 
finement, | avery, or exile, The ſame one end, of prevent- 
Ing future crimes, is endeavoured to be anſwered by each 
theſe three ſpecies of puniſhment, The public gains equal 
urity, whether the offender himſelf be amended, by whole - 
Tome correction, or whether he be diſabled from doing any far- 
ther harm: and if the penalty fails of both, theſe effects, as 
it may do, till the terror of his example remains as a warn- 
ing to other citizens. The method however of inflicting 
puniſhment ought always to be proportioned to the particu - 
Jar purpoſe it is meant to ſerve, and by no means to exceed 
it: therefore the pains of death, and perpetual diſability by 
exile, ſlavery, or impriſonment, ought never to be inflict- 
ed, but when the offender. appears incorrigible : which may 
e collected either from a repetition of minuter offences; or 
from the perpetration of ſome one crime of deep malignity, 
which of itſelf demonſtrates a diſpoſition without hope or 
Probability of amendment: and in ſuch caſes it would be 
cruelty to the public, to defer the puniſhment of ſuch a cri- 


minal, till be had an opportunity of repeating perhaps the 
worſt of villanies. | wad rd. 


3. As to the meaſure of human puniſhments. From what 
has been obſerved in the former articles we may collect, that 
the quantity of puniſhment can never be abſolutely deter- 
mined by any ſtanding invariable rule; but it muſt be left 
to the arbitration of the legiſlature to inflict ſuch penalties as 
are warranted by the laws of nature and ſociety, and ſuch as 
appear to be the beſt calculated to anſwer the end of precau- 
tion againſt future offences. N 


Hxxcœx it will be evident, that what ſome have ſo highly 
extolled for it's equity, the lex talionis or law of retaliation, 
can never be in all caſes an adequate or permanent rule of 
puniſhment. In ſome caſes indeed it ſeems to be dictated by 
natural reaſon ; as in the caſe of conſpiracies to do an injury, 
or falſe accuſations of the innocent; to which we may 2 

| | af . 
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that ſaw « of we Jews and Egyptians, mentioned by Jo 

aid Diodorus Siculus, that whoever without ſufficient 750 
was found with any mortal poifon in his cuſtody, ſhould 
himfelf be obliged * take it. But, in general, Np Affe 
rence of perſons, place, time, provocation, or other eireum- 
ſtances, may enhance or mitigate the offence; and in ſuch 
caſes retaliation can never be a proper wieafute of juſtice, If 
a nobleman ftrikes a peaſant, all mankind will 2 that if a 
court of juſtice awards a return of the blow, it is more than 
a juſt compenſation. On the other hand, retaliation may 
ſometimes be too eaſy a ſentence ; a8, if 4 man a 
ſhould put out the remaining eye of him who had loſt 

- before, it is too ſlight a puniſhment for the maimer 'to' Joſe 
only one of his: and therefore the law of the Locrians, 
which demanded an eye for an eye, was in this inflatice ju- 
diciouſly altered; by decreeing, in'imitation of Solos law, 
that he who ſtrutk out the yer a one-eyed' man, od 
Joſe both his own in return. Beſides, there are very many 
crimes, that will in no ſhape admit of theſe penalties, With- 
out manifeſt abſurdity and wickedneſs. "Theft cantiot be 
puniſhed by theft, defamation by defamation, forgety by for- 
gery, adultery by adultery, and the like.” And we may add, 
that thoſe inſtances, herein retaliation appears to be uſes, 
even by the divine authority, do not really proceed upon the | 
rule of exact retribution, by doing to the criminal the ſame 
hurt he has done to his neighbour, and no more ; but this 
correſpondence between the crime and puniſhment | is barely 
a conſequence from ſome other principle. Death is ordered 
to be puniſhed with death; not becauſe one is equivalent to 
the other, for that would be expiation, and nat puniſhment. 
Nor is death always an equivalent for death: the execution 
of a needy decrepid aſſaſſin is a poor ſatisfaction for the mur- 
der of a nobleman in the bloom of his youth, and full enjoy- 
ment of his friends, his honours, and his fortune: But 
the reaſon upon which this ſentence is grounded ſeems -to 
be, that this is the higheſt penalty that man can inflict, 
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and tends moſt-to the ſecurityof the world; eU 
murderer from the earth, and ſetting a dreadful example to 
deter others: ſo that even this grand inſtance proceeds upon 
other principles than thoſe of retaliation. And truly, if any 
meaſure of puniſhment is to be taken from the damage ſuſ- 
tained by the ſufferer, the puniſhment ought rather to ex- 
ceed than equal the injury: ſince it ſeems contrary to rea- 
ſon and equity, that the guilty (if convicted) ſhould ſuffer 
no more than the innocent has done before him; eſpecially 
as the ſuffering of the innocent is paſt and irrevocable, that 
of the guilty is future, contingent, and liable to be eſcaped 
or evaded. With regard indeed to crimes that are incom; 
plete, which conſiſt merely in the intention, and are not yet 
carried into act, as conſpiracies and the like; the innocent 
has a chance to fruſtrate or avoid the villany, as the conſpi- 
rator has alſo a chance to eſcape his puniſhment : and this 
may be one reaſon why the lex talionit is more proper to be 


inflicted, if at all, for crimes that conſiſt in intention, than 


for ſuch as are carried into act. It ſeems indeed conſonant 


to natural reaſon, and has therefore been adopted as a maxim 


by ſeveral theoretical writers , that the puniſhment, due to 
the crime of which one falſely accuſes another, ſhould be 


inflicted on the perjured informer. Accordingly, when it 


was once attempted to introduce into England the law of 
retaliation, it was intended as a puniſhment for ſuch only as 
preferred malicious accuſations againſt others; it being 
enacted by ſtatute 37 Edw. III. c. 18. that ſuch as prefer- 
red any ſuggeſtions to the king great council ſhould put in 


ſureties of taliation; that is, to incur the ſame pain that 


the other ſhould have had, in caſe the ſuggeſtion were 
found untrue. But, after one year's experience, this pu- 
niſhment of taliation was rejected, and impriſonment adopt- 
ed in it's ſtead *, 


| Bur though from what has been ſaid it appears, that there 
cannot be any regular or determinate method of rating the 
nne Co Toe ; \ | -.$ Stat 38 Edw. III. c. 9, | 

| | quantity 
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of puniſhments for erimes, by any one - uniform 
rule ; but they muſt be referred to the will and diſcretion; of 
the legiſlative power; yet there are ſome general principles, 
drawn from the-nature and circumſtances of the crime, that 
may eim nen it an en 
ment. Nr ; 


As, firſt, with regard to the abjed? of it: for the greater and 
more exalted the object of an injury is, the more care ſhould 
be taken to prevent that injury, and of courſe under this ag- 
gravation the puniſhment ſhould be more ſevere, Therefore 
treaſon in conſpiring the Aing's death is by the Engliſh law 
puniſhed with greater rigour than even actually killing any 
private ſubject. And yet, generally, a deſign to tranſgreſs is 
not ſo flagrant an enormity, as the atual completion of that 


deſign. For evil, the nearer we approach it, is the more diſ- 


agreeable and ſhocking ; fo that it requires more obſtinacy in 

wickedneſs to perpetrate an unlawful action, than barely to 
entertain the thought of it : and it is an encouragement to rer 
pentance and remorſe, even till the laſt ſtage of any crime, 
that it never is too late to retract; and that if a man ſtops 
even here, it is better for him than if he proceeds: for which 


reaſons an attempt to rob, to raviſh, or to kill, is far leſs 


penal than the actual robbery, rape, or murder. But in the 
caſe of a treaſonable conſpiracy, the object whereof is the king's 
majeſty, the bare intention will deſerve the higheſt degree of 
ſeverity : not becauſe the intention is equivalent to the act 
itſelf ; but becauſe the greateſt rigour is no more than ade- 


quate to a treaſonable purpoſe of the heart, and there is, no 


greater left to inflict upon the actual execution itſelf, ._ 


AGAIN : the violence of paſſion, or temptation, may ſome-. 


times alleviate a crime; as theft, in caſe of hunger, is far 
more worthy of compaſſion, than when committed through 
avarice, or to ſupply one in luxurious exceſſes, To kill 
a man upon ſudden and violent reſentment is leſs penal 
than upon cool deliberate malice. The age, education, 
and character of the offender; the repetition {or otherwiſe) 


.of 
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che öffence; the time, the place, the c 
i kbtmimitted'; all theſe, and a thouſand other incidents, 
may en or extenuate the crime. 


oY 


 FarTHER : as ounithitients are chiefly intended | for the 
tion of future,crimes, it is but reaſonable that among 
crimes of different natures thoſe ſhould be moſt ſeverely pu- 
niſhed, which are the moſt deſtructive of the public ſafety 
and happineſs * : and, among crimes of an equal malignity, 
thoſe which a man has the moſt frequent and eaſy opportu- 
nities of committing, which cannot be ſo eaſily guarded 


c againſt as others, inf which therefore the offender has the 


Rrongeſt inducement to commit : according to what Cicero 
obſerves u, ea ſunt 3 peccata maxime, quae af- 
« ffcillime  pritecaventur.” Hence it is, that for a ſervant » 
rob his maſter is in more caſes capital, than for à ſtran 

if a ſervant kills his maſter, it is a ſpecies of treaſon; in 445 
other it is only murder: to ſteal a handkerchief, or other 
trifle of above the value of twelvepence, privately from one's 
perſon, is made capital ; but to carry off a load of corn from 
an open field, though of fifty times greater value, is puniſhed 
with tranſportation only. And, in the iſland of Man, this 
rule was formerly carried ſo far, that to take away an horſe or 
an ox was there no felony, but a treſpaſs, becauſe of the diffi- 
culty in that little territory to conceal them or carry them off; 
but to ſteal a pig or a fowl, which is eaſily done, was a capital 
miſdemeſnor, and the offender was puniſhed with death v. 


LasTLy, as a concluſion to the whole, we may obſerve 
that puniſhments of unreaſonable ſeverity, eſpecially when in- 
diſcriminately inflicted, have leſs effect in preyenting crimes, 
and amending the manners of a people, than ſuch as are 
more merciful in general, et properly intermixed with due 


t Thus Demoſthenes (in his oration “ licly, before firangers as well as citi- 
againſt M'dias) finely works up the ag- rens; and that in the temple, whither 
gravations of the inſults he had received, * the duty of rior 
es abuſed, ſays he, by my enemy, Y Beccar, c. 6. 
* in cold blood, out of malice, not by pre Sexlo Roſcig, 40. 
heat of wine, in the morning, pub- w 4 latt, 2853. 
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diſtinctions of ſeverity. It is the ſentiment of an ingenious. N 
writer, ho ſeems to have well ſtudied the ſprings of human 
action , that crimes are more effectually prevented *. 
cirteingy, than by the ſeverity, of puniſhment. For 
ceflive ſeyerity of laws (ſays Montefquieu 7) hinders their 
execution : when the puniſhment ſurpaſſes all meaſure, the 
public will frequently out of humanity prefer impunity to it, 
Thus alſo the ſtatute 1 Mar. ſt. 1. c. 1. recites in it's pre- 
 atnble, that the ſtate of every king conſiſts more aſſuredly 
jn the love of the ſubject towards their prince, than in the 
<« dread of laws made with rigorous pains; and that laws 
e made for the preſervation of the commonwealth without 
<« great penalricy are more often obeyed and kept, than laws - 
< made with extreme punifhments.” Happy had it. been 
_ for the nation, if the fubfequerit practice of that deluded | 
princeſs - in matters of religion, had been correſpondent to 
_ theſe ſentiments of herſelf and parliament, in matters of 
ſtate and government] We may farther obſerve that ſangui- 
nary laws ate a bad ſymptom of the diſtemper of any ſtate, 
or at leaſt of it's weak conſtitution, The laws of the Ro- 
man kings, and the twelve tables of the decemviri, were full 
of cruel puniſhments : the Porcian law, which exempted all 
citizens from ſentence of death, filently abrogated them all. 
In this period the republic flouriſhed : under the emperors ſe= 
vere puniſhments were revived ; and then the empire fell. 


Ir is moreover abſurd and impelitic to apply the fame 
puniſhment to crimes of different malignity. A multitude 
of ſanguinary laws (beſides the doubt that may be enter- 
tained concerning the right of making them) do likewiſe 
prove a manifeſt defect either in the wiſdom of the le- 
giſlative, or the ſtrength of the executive power. It is a 
kind of quackety in government, and argues a want of ſolid 
{cill, to apply the fame univerfal remedy, the ultimum ſup 
plicium, to every caſe of difficulty. It is, it muſt be own» 
ed, much eafer to extirpate than to amend mankind ;. yet 


x Beccar, c. 7, Y Sp. L. b. 6,5, 13. 
Vo I. IV. B that 
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chat magiltrate muſt. be eſteemed both a weak and 4 cruel, 
Lirgeon, who cuts off eyery limb, which through ignorance, 
ot indolence he will not attempt to cure, It has been there- 1 
fore ingen ouſſy propoſed *, that in every ſtate a ſcale of 
crimes ſhould be formed, with a correſpondipg ſcale of pu- 
niſhments, deſcending from the greateſt to the leaſt : but, if 
that be too romantic an idea, yet at leaſt a wiſe legiſlator 
will mark the principal diviſions, and not aſſign penalties of 
the firſt degree to offences of an inferior rank. Where men 
ſee no diſtinftion made in the nature and gradations of pu- 
niſhment, the generality will be led to conchude there is no 
diſtinction in the guilt, Thus in France the puniſhment of 
robbery, either with or without murder, is the ſame * : hence 
it is, that though perhaps they are therefore ſubject to fewer. 
robberies, yet they never rob but they alſo murder. In 
China murderers are cut to pieces, and robbers not : hence 
in that country they never murder on the highway, though 
they often rob. And in England, beſides the additional 
terrors of a ſpeedy execution, and a ſubſequent expoſure or 
diſſection, robbers have a hope of tranſportation, which ſel- 
0 dom is extended to murderers. This has the ſame effect 
ll here as in China ; in * n aſſaſſination and 
NM | laughter. 


Tur, though in this inſtance we may glory in the wit. 
dom of the Engliſh law, we ſhall find it more difficult to 
juſtify the frequency of capital puniſhment te be found there- 
in; inflicted (perhaps inattentively) by a multitude of ſuc- 
eeſſive independent ſtatutes, upon crimes very different in 
their natures. It is a melancholy truth, that among the 
variety af actions which men are daily liable to commit, no 
leſs than an hundred and ſixty have been declared by act of 
parliament ® to be felonies without benefit of -clergy ; or, in 
other words, to be worthy of inſtatit death. So dreadful a 
liſt, inſtead of diminiſhing, increaſes the m_— of offenders. 


® Beccar, c. 6, -  tutes (tit, felony) and the afts which 
a Sp, L.. b. 6. c. 16. hare fince been made. 
See Ruffhead's index to the fla- 
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The injured, "od compaſſion, will often forbear to pro- 
ſecute ; juries, through compaſſion, will ſometimes forget 
their oaths, and either acquit the guilty or mitigate the na- 
ture of the offence :; and judges, through compaſſion, will 
reſpite one half of the convicts, and recommend them to the 
royal mercy. Among fo many chances of eſcaping, the 
needy and hardened offender overlooks the multitude that 
ſuffer ; he boldly engages in ſome deſperate attempt, to re- 
lieve his wants or ſupply his vices ; and, if unexpectedly the 
hand of juſtice overtakes him, he deems himſelf peculiarly 
unfortunate, in falling at laſt a ſacrifice to thoſe laws, which 
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CHAPTER THE SECOND: 


Or THE PERSONS CAPABLE or cou- 
 MITTING CRIMES. 


FAVING;, in the preceding chapter, conſidered in 
general the nature of crimes, and puniſhments, we 
are next led, in the order of our diſtribution, to inquire what 
perſons are, or are not, capable of committing crimes ;. or, 
. which is all one, who are exempted from the cenſures of the 
law upon the commiſſion. of thoſe acts, which. in other per- 
ſons would be ſeverely puniſhed. In the proceſs: of which 
inquiry, we muſt have recourſe to particular and ſpecial ex - 
eeptions : for the general rule is, that no perſon ſhall be ex- 
euſed from puniſhment for diſobedience to the laws. of his 
country, excepting ſuch as are expreſsly deſined and _— 
ed by the laws themſelves. 


14 

AL the ſeveral pleas ane entuſes, which: a. 
committer of a forbidden act from the puniſhment which. is 
otherwiſe annexed thereto, may be reduced to this ſingle 
confideration, the want or defect of will, An involuntaryact, 
as it has no claim to merit, ſo neither can it induce any guilt; 
the concurrence of the will, when it has it's choice either 
to do or to avoid the fact in queſtion, being the only thing 
| Mat 


G 2 2 
that renders human actions either praiſeworthy or culpable, 
Indeed, to make a complete crime, cognizable by human 
laws, there muſt be both a will and an act. For though, 
in foro conſcientiae, a fixed deſign or will to do an unlawful 
act is almoſt as heinous as the commiſſion of it, yet, as no 
temporal tribunal can fearch the heart, or fathom the inten- 
tions of the mind, otherwiſe than as they are demonſtrated by 
outward actions, it therefore cannot punifh for what it can- 
not know. For which reaſon in all temporal juriſdictions an 
Svert act, or ſome open evidence of an intended crime, is ne- 
ceſſary, in order to demonſtrate the depravity of the will, be- 
fore the man is liable to puniſhment, And, as a vitious will 
without a vitious act is no civil crime, fo, on the other hand, an 
unwarrantable act without a vitious will is no crime at all. 
So that to conſtitute a crime againſt human laws, there muſt 
be, firſt, a vitious will; and, ſecondly, an unlawful a 
conſequent upon ſuch vitious will. 


Now there are three caſes, in which the will does not join 
with the act: 1. Where there is a defect of underſtanding. 
For where there is ao diſcernment, there is no choice z und 
where there is no choice, there can be no act of the will, 
which is nothing elſe but a determination of one's-choice, to 
do or to abſtain from a particular action: he theretare, that 
has no underſtanding, can have no will to guide his cnduct. 
2. Where there is underſtanding and will ſufficient, reſiding 
in the party ; but not called forth and exerted at the time of 
the action done; which is the caſe of all offences committed 
by chance or ignorance. Here the will fits neuter; and 
neither concurs with the act, nor diſagrees to it. 3. Where 
the aCtion is conftrained by ſome outward farce and violence. 
Here the will counteracts the deed; and is ſo far from con- 
cũrring with, that it leaths and diſagrees to, what the man 
is obliged to perform. It will be the buſineſs of the preſent 
chapter briefly to conſider all the feveral ſpecies of defect in 
will, as they fall under ſome one or other of thele general 
heads: as infancy, idiocy, lunacy, and intoxication, which 
all under the firſt clafs ; misfortune, and ignorance, which 
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which is a defect of the underſtanding, Infants, under the 
age of diſcretion, ought not to be puniſhed by any criminal 
 . proſecution whatever *. What the age of diſcretion is, in 
various nations is matter of ſome. variety. The civil Jaw 
_ diſtinguiſhed the age of minors, or thoſe under twenty five 
years old, into three ſtages ; infantia, from the birth till ſeven 
years of age; pueritia, from ſeven to fourteen ; and pubertas 
from fourteen upwards. The period of pueritia, or child- 
hood, was again ſubdivided into two equal parts; from ſeven 
to ten and an half was getas infantiae proxima 3 from ten 
and an half to fourteen was aztas pubertati proxima. Dur- 


* 
1. 


ing the firſt ſtage of infancy, and the next half ſtage of 


Childhood, 7nfantia proxima, they were not puniſhable for 

any crime. During the other half tage of childhood, ap- 
proaching to puberty, from ten and an half to fourteen, they 
were indeed puniſhable, if found to be deli capaces, or capable 
of miſchief; but with many mitigations, and not with the 
utmoſt rigor of the law. During the laſt ſtage (at the age 
of puberty, and afterwards) minors were liable to aw 
ed, as well n. as otherwiſe. 


Tun 3 England does in ſome caſes privilege an in- 

fant, under the age of twenty one, as to common miſdemeſ- 
nors; ſo as to eſcape fine, impriſonment, and the like: and 

particularly in caſes of omiſſion, as not repairing a bridge, 
or a highway, and other ſimilar offences ©: for, not having 
the command of his fortune till twenty one, he wants the 
capacity to do thoſe: things, which the law requires. But 
where there is any notorious breach of the peace, a riot, bat- 
tery, or the like, (which infants, when full grown, are at 
leaſt as liable as others to commit) for theſe an infant, above 
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Wrru regard to capital crimes, the law is tif more mi- 
nute and eireumſpect; diſtinguiſhing with greater nicety the 
ſeveral degrees of age and diſcretion. By the antient Saxon 

law, the age of twelve years was 3 per oh of 
'poſſible diſcretion, when firſt the underſtanding might open 
and from thence till the offender was fourteen, it was actes 
Pubertati proxima, in which he might, or might not, be guilty 
of a crime, according to his natural capacity or incapacity. 
This was the dubious ſtage of diferetion : but, under twelve, 
it was held that be could not be guilty i in will, neither after 
fourteen could he be ſuppoſed innocent, of any capital crime 
which he in fact committed; But by the law, as it now 
ſtands, and has ſtood at leaſt ever ſince the time of Edward 
' the third, the capacity of doing ill, or contracting guilt, is 
not ſo much meafured by years and days, as by the ſtrength 
of the delinquent's underſtanding and judgment. For one 
lad of eleven years old may have as much cunning as Another 
of fourteen ; and in theſe caſes our maxim is, that *© maltia 
ſupplet — Under ſeven years of 2 indeed an infant 
cannot be guilty of felony ; for then a felonious diſcretion 
is almoſt an impoſſibility in nature: but at eight years old 
he may be guilty of felony *, Alſo, under fourteen, though 
an infant ſhall be prima facie adjudged th be Ah incapax; 
yet if it appear to the court and j Jury, that he was dali capax, 
and could diſcern between good and evil, he may be con- 
victed and ſuffer death. Thus a girl of thirteen bas been 
burnt for killing her miſtreſs : and one boy of ten, and an- 
other of nine years old, who had killed their companions, 
have heen ſentenced to death, and he of ten years actually 
hanged ; becauſe it appeared upon their trials, that the one 
| hid himſelf, and the other hid the body he had killed; which 
ling thaulſeſied” nme guilt, and a hog eral 
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2 the laſt century, where a bay of eight years old was 
tried at Abingdon. for firing two barns; and, it appearing 
hat, he had malice, revenge, and-cungings be was found 
guilty. condemned, and banged accordingly *, Thus alſo, 
in very modern times, a hay of ten years old was convicted 
on his own confeſſion of murdering his bedfellow ; there ap- 
| e in bis whole behaviour plain tokens of a miſchievous 
diſcretion ; and, as the ſparing this boy merely on account 
of his — years might be of dangerous conſequence to the 
public, by propagating à notion that children might commit 
ſuch atrocious crimes with impunity, it was unanimouſly 
agreed by all the Judges that he wan a proper ſubject. of ca- 
pital puniſhment ', But, in all ſuch caſes, the evidence of 
that malice, which is to ſupply age, ought to be * and 
clear beyond all doubt and contradiction, 


. Tus ſecond caſe of a deficiency i in will, which excuſes 
"from, the guilt of crimes, ariſes alſo from a defective or vi- 
tiated underſtanding, viz; in an idiot or a lunatic. For the 
rule of Jaw as to the latter, which may eaſily be adapted alſo 
to. the former, is, that (. furigfs furore ſolum punitur.”. In 
criminal caſes, therefore idiots and lunatics are not charge- 
able for their own acts, if committed when under theſe inca- 
pacities; no, not even for treaſon itſelf k. Alſo, if a man in 
his ſound memory commits a capital offence, and before ar- 
raignment for it, he becomes mad, he ought not to be ar- 
_raigned for it; becauſe he is not able to plead to it with that 
adyice and 1 that he ought. And if, after he has 
pleaded, the priſoner becomes mad, he ſhall not be tried: 
for how can he make his defence? If, after he be tried and 
found guilty, he loſes his ſenſes before judgment, judgment 
155 not be pronounced; and if, after Judgment, he becomes 
"of nonſage memory, execution, ſhall be ayed : for. perad- 
venture, ſays the humanity, of the Engliſh law, had the pri- 
ſoner been of ſound , he might have alleged ſomey 
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thing in ſtay of jadgment or enecution . Indeed, in the 
bloody reign of Henry the eighth, à ſtatute was made ®, 
which enacted, that if a perſon, being campos mantis, thould 
commit high treaſon, and after-fall into madneſs, he might 
be tried in his abſence, and ſhould ſuffer death, as if he were 
of perfect memory. But this ſavage and inhuman law was 
repealed by the ſtatute 1 & 2 Ph. & M. c. 10. For, as is 
obſerved by fir Edward Coke®, che execution of an of- 
* fender is for example, ut pore ad pauces, metas ad amt 
« perveniat + but ſo it is not when a madman is executed ; 
< but ſhould be a miſerable ſpectacle, both againſt law, and 
of extreme inhumanity and cruelty, and can be no example 
to others.” But if there be any doubt, whether the party 
be compos or not, this hall be tried by a jury. And if he be 
ſo found, a total idiocy, or abſolute infanity, excuſes from 
the guilt, and of courſe from the puniſhment, of any crimi- 
nal action committed under ſuch deprivation of the ſenſes: 
but, if a lunatic bath lucid intervals of underſtanding, he 
ſhall anſwer for what he does in thoſe intervals, as if he had 
no deficiency*, Yet, in the caſe of abſolute madmen, 18 
they are not anſwerable for their actions, they ſhould not be 
permitted the liberty of acting unleſs under proper control; 
and, in particular, they ought not to be ſuſfered to go looſe, 
to the terror of the king's ſubjets. It was the do&rine of 
our antient law, that perſons deprived of their reaſon might 
be conſined till they recovered their ſenſes ?, without waiting 
for the forms of a commiſſion or other ſpecial authority ſrom 
the crown: and now, by the vagrant acts a, a method is 


chalked out for impriſoning, n ee c rer 
re 
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madneſe, by arunkenneſs or intaxication, which, depriving 
men of their reaſon, puts them in a temporary pbrenzy; our 
law looks upon this as an aggrayation of the offence, rather 
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that as an excuſe for any eriminal miſbehaviour. A-drunk- 
ard, ſays fir Edward Coke *, who is voluntarius daemon, hath 
no privilege thereby; but what hurt or ill ſoever he doth, 
his drunkenneſs-doth aggravate. it : nam-omne crimen ebrietas, 
et incendit, et detegit. © It hath been obſerved; that the real 
aſe of ſtrong liquors, and the abuſe of them by drinking to 
- exceſs, depend much upon the temperature of the climate 
in which we live. The ſame indulgence, which may be 
neceſſary to make the blood move in Norway, would make 
an Italian mad. A German therefore, ſays the preſident 
Monteſquieuꝰ, drinks through cuſtom, founded upon con- 
ſtitutional neceſſity; a Spaniard drinks through choice, or 
out of the mere wantonneſs of luxury: and drunkenneſs, 
he adds, ought to be more ſeverely puniſhed, where it makes 
men miſchievous and mad, as in Spain and Italy, than 
where it only renders them ſtupid and heavy, as in Germany 
And more northern countries. And accordingly, in the 
warmer climate of Greece, a law of Pittacus enacted, that 
„ he who committed a crime, when drunk, ſhould receive 
A double puniſhment ;” one for the crime itſelf, and 
the other for the ebriety which prompted him to commit 
it. The Roman law indeed made great allowances for 
this vice: per vinum delapſit capitalis poena remittitur . 
But the law of England, conſidering how eaſy it is to coun - 
terfeit this excuſe, and how weak an excuſe it is, (though 
real) will not ſuffer any man thus to privilege one crime by 


IV. A FouRTH deficiency of will, is where a man com- 
mits an unlawful act by misfortune or chance, and not by de- 
ſign, Here the will obſerves a total neutrality, and does not 
co- operate with the deed ; which therefore wants one main 
- ingredient of a crime. Of this, when it affects the life of 
another, we ſhall find more occaſion to ſpeak hereafter ; at 
preſent only obſerving, that if any accidental miſchief hap- 
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pens to follow from the performance of a lawfil act, the 
party ſtands excuſed from all guilt: but if a man be doing 
any thing wnlawfiuh, and a conſequence enfiies whichfiowid 
not foreſee or intend; as the death of a man or the like; his 
want of foreſight ſhall, be no excuſe; for, being guilty of 
one offence, in doing antecedently what is in itſelf unlaw- 
ful, he is eriminally guilty of whatever r- _y 
nnn s i 
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V. nnen ignorance or miſtake is — of 


will; when a man, intending to do a lawful act, does that 
which is unlawful. For here the deed and the will acting 
ſeparately, there is not that conjunction between them, 
which is neceſſary to form a criminal act. But this muſt be 
an ignorance or miſtake of fact, and not an error in point of 
law. As if a man, intending to kill a thief or houſebreaker 
in his own houſe, by miſtake kills one of his own family, 
this is no criminal action : but if a man thinks he has a 
right to kill a perſon excommunicated or outlawed, wherever 
| he meets him, and does ſo; this is wilful murder, For a 
miſtake in point of law, which every perſon of — 
not only may, but is bound and preſumed to know, is 
criminal caſes no ſort of defence. Ignorantia juris, quod ti 
que tenetur ſcire, neminem excuſat, is as well the maxim i of dur 
own law *, as it was of the Roman *, N | 


VI A $1XTH ſpecies of defect of will is that ariſing 1 
compulſion and inevitable neceſſity. Theſe are a conſtraint 
upon the will, whereby a man is urged to do that which 
his judgment diſapproves; and which, it is to be preſumed, 
his will (if left to itſelf.) would reject. As puniſhments are 
therefore only inflicted for the abuſe of that free will, which 
God has given to man, it is highly juſt and equitable that a 
man ſhould be excuſed for thoſe acts, which are done _— 


unavoidable force and compulſion. - 
x x Hal, P. C. 39. 2 Plowd. 343. 
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. e in the firſt place, is the obligation. of 
Hvil fubje#ion, whereby the inferior is conſtrained by the ſu- 
perior to act contrary to what his: own reaſon and ineli- 
nation would ſuggeſt: as when 'a" legiſlator eſtabliſhes 
iniquity by a law, and commands the ſubject to do an 
a contrary to religion or found morality, - How far this 
excuſe will be admitted in foro conſcientiae, or whether 

the inferior in this caſe is not bound to obey the divine, 
rather than the human law, it is not my buſineſs to de- 
.cide; though the queſtion I believe, among the caſuiſts, 
will hardly bear a doubt, But, however that may be, obe- 
dience to the laws in being is undoubtedly a ſufficient exte- 
nuation of civil guilt before the municipal tribunal The 
ſheriff, who burnt Latimer and Ridley, in the bigotted days 
of queen Mary, was not liable to puniſhment from Eliza- 
beth, for executing ſo horrid an office; being juſtified by 
the commands of that magiſtracy, which endeavoured to re- 
- Kore ſuperſtition under the holy auſpices of it's mercileſs 
AR, ro | 


2 As to perſons in private relations; the principal * 
1 where conſtraint of a ſuperior is allowed as an excuſe for eri- 


0 minal miſconduét, is with regard to the matrimonial ſubſec- 
j | tion of the wife to her huſband : for neither a ſon or a ſer- 
| vant are excuſed for the commiſſion of any crime, w whether 


capital or otherwiſe, by the command or coercion of the pa- 
if rent or maſter ® ; though in ſome caſes the command or au- 
071 thority of the huſband, either expreſs or implied, will pri- 


vilege the wife from puniſhment, even for capital offences. 
And therefore if a woman commit theft, burglary, or other 
civil offences againſt the laws of ſociety, by the coercion of 
.. _- her huſband ; or even in his company, which the law can- 
j . ſtrues a coercion; the is not guilty of any crime: being 
Hm conſidered as acting by compulſion and not of her own 
wille“. Which doctrine is at leaſt a thouſand years old in 
this kingdom, being to be found among the laws of king 
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Ina the Weſt Saxon*. And it appears that, among the nor- 
thern nations on the continent, this privilege extended to 
any woman tranſyrefling in concert with a man, and to a 
_ ſervant that committed a joint offence with a freeman: the 
male or freeman only was puniſhed, the female or flave dif- 
miffed ; ** proculdubio quod alterum libertas, alterum neeffitas 
impelleret *.” But (beſides that in our law, which is a ſtran- 
ger to ſlavery, no impunity is given to ſervants, who are as 
much free agents as their maſters) even with regard to. win, 
this rule admits of an exception in crimes that are male ax ſe,. 
and prohibited by the law of nature, as murder and the 
like: not only becauſe theſe are of a deeper dye; but alſo. 
ſince in a ſtate of nature no one is in ſubjection to another, 
it would be unreaſonable to ſcreen an offender from the pu- 
niſhment due to natural crimes, by the refinements and ſub- 
ordinations of civil ſociety. In treaſon alſo, (the higheſt 
time which a member of ſociety can, as ſuch, be guilty of: 
no plea of covertiire ſhall excuſe the wife; no preſumption 
of the huſband's coercion ſhall extenuate her guilt f: as well 
becaufe of the odiouſneſs and dangerous conſequence of the 
crime itſelf, as becauſe the huſdand, having broken through 
the moſt facred tie of ſocial community by rebellion againſt 
the ſtate, has no tight to that obedience from a wife, which 
he himſelf as a ſujet has forgotten to pay. In inferior miſ- 
demeſnors alſo, we may remark another exception; that a 
wife may be indicted and ſet in the pillory with her huſband, 
for keeping a brothel ; for this is an offence touching the 
domeſtic oeconomy or government of the houſe, in which 
the wife has a principal ſhare; and is alſo ſuch an offence a8 | 
the law preſumes to be generally conducted by the-intrigues 
of the female ſex, And in all. caſes, where the wife 
offends alone, without the company or coercion of her 
2 ſhe is er for her offence, OY 
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our law calls - dureſs per minas*;; or threats and menaces, 
which induce a fear of death or other bodily harm, and which 
take away for that reaſon the guilt of many crimes and mil- 
demeſnors; at leaſt before the human tribunal. But then 
that fear, which compels a man to do an 'unwarrantable ac- 
tion, ought to be juſt and well grounded ; ſuch, qui cadere - 
ac poffit: in virum conſlantem, non timidum et meticuloſum,”' as 
Bracton expreſſes it |, in the words of the civil law *. There- 
fore; in time of war or rebellion, a man may be juſtified in * 
doing many treaſonable acts by compulſion of the enemy or 
rebels, which would admit of no excuſe in the time of peace l. 
This however ſeems only, or at leaſt principally, to hold as 
to poſitive crimes, ſo created by the laws of ſociety ; and 
which therefore ſociety may excuſe; but not as to natural 
offences, ſo declared by the law of God, wherein human 
-are only the executioners of divine puniſhment. . 
And therefore though a man be violently aſſaulted, and hath 
no other poſſible means of eſcaping death, but by killing an 
nnocent perſon ; this fear and force ſhall not acquit him of 
murder; for he ought rather to die himſelf, than eſcape by 
the murder of an innocent v. But in ſuch a caſe he is per- 
mitted to kill the aſſailant; for there the law of nature, and 
ſelf-defence it's primary canon, have made him his own pro- 


3. Turn is a third ſpecies of neceſſity, which may be 
diſtinguiſhed from the actual compulſion of external force or 
fear; being the reſult of reaſon and reflection, which act upon 
and- conſtrain a man's will, and oblige him to do an action, 
which without ſuch obligation would be criminal. And 
that is, when a man has his choice of twoevils ſet before him, 
and, being under a neceſſity of chooſing one, he chuſes the 


hk See Vol, I. pag. 31. 1 x Hal. P. C. 50, 
1 J. 2. f. 16. id. 51, 1 


* H. 4. 2. 5, & 6. 


— — 
. ² Cr res 2 
_ — 

rr 


—— — 


; 7 ˙— m»ui 
- _ — 
- 


{ 
1 
'F | 
* 1 
1 
N 
= 
Rb 
= 
* 
it 
= 
1 
7 7 "7 
ww 
1 +» Þþ 
f N 
. 


0s Pau = > > 


made to his authority : it is here juſtifiable 
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leaſt pernicious of the two. — be thi 


freely to exert itielf, being rather paſſrye, than active of, 


if active, it is rather in rejecting the greater evil than in 
chooſing the leſs. Of this ſort is chat neceſſity, where a mam 
by the commandment of the law is bound to arreſt another 
for any capital offence, or to diſperſe a riot, and reſiſtance is 

i and even neceſſary 
to beat, to wound, or {perhaps to Kill the offenders, rather 
than permit the murderer to eſcape, or the riot to contĩi-- 
nue. For the preſervation of the peace of the kingdom, and 
the apprehending of notorious malefactors, are of the 


utmoſt conſequence to the public; and therefore excuſe 


the felony, ne nn n I 
to ©; SQ: 3A: 117 7752 {df | 


4. 4 yet ee necellity, Aa- 
eaſioned great ſpeculation among the writers upon gene- 
ral law; viz. whether a man in extreme want of food or 
cloathing may juſtify ſtealing either, to relieve his preſent 
neceſſities. And this both Grotius and Puffendorf v, toge- 
ther with many other of the foreign juriſts, hold in the af · 
firmative; maintaining by many ingenious, humane, and 
plauſible reaſons, that in ſuch caſes the community of good 
by a kind of tacit conceſſion of ſociety is revived,» And 
ſome even of our own lawyers have held the ſame 4; thought 
it ſeems to be an unwarranted doctrine, borrowed from the 
notions of ſome civilians : at leaſt it is now antiquated, the 
law of England admitting no ſuch. excuſe at preſent *. 
And this it's doctrine is agreeable not only to the ſentiments 
of many of the wiſeſt antients, particularly Cicero“, Who 
holds that ſuum cuigue incommodum ferendum eft, patius quam 
« de alterius commadis detrahendum; but alſo to the Jewiſſi. 
law, as certified by king Solomon himſelf : „ if a thief 
© {ical to ſatisfy his foul whine is hungry, he ſhall 1 | 
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s ſeven- 


2 Unie Book IV; 
_ S, ſevenfold, and hall give all the ſubſtance of his Houſe 2 
which was the ordinary puniſhment for theft in that king- 
dom.” And this is founded upon the higheſt renſott? for 
men's: properties would be under a ſtrange infecurity; if li- 
able to be invaded according to the wants of others, of 
which wants no man can poſſibly be an adequate judge, but 
the party himſelf who pleads them. In this country efpecial-' 
ly, there would be a peculiar impropriety in admitting ſo 
dubious an excuſe : for by our laws ſuch ſuſſicĩent proviſion 
is made for the poor by the power of the civil magiſtrate, 
that it is impoſhb'e that the moſt needy ſtranger ſhould ever 
be reduced to the neceſſity of thieving to ſupport nature. 
This caſe of a ſtranger is, by the way, the ſtrongeſt inſtance 
put by baron Puffendorf, and whereon he builds his princi- 
pal arguments: which, however they may hold upon the 
continent, where the parſimonious induſtry of the natives or- 
ders every one to work or ſtarve, yet muſt loſe all their 
weight and em̃cacy in England, where charity is reduced to 
a ſyſtem, and interwoven in our very conſtitution, There - 
fore our laws ought by no means to be taxed with being un- 
- merciful, for denying this privilege to the neceſſitous; eſpe- 
cially when we conſider, that the king, on the repreſentation. 
of his miniſters of juſtice, hath a power to ſoften the law, 
and to extend mercy in caſes of peculiar hardſhip. An ad- 
vantage which is wanting in many ſtates, particularly thoſe 
which are democratical : and theſe have in it's ſtead introdu- 
oed and adopted, in the body of the law itſelf, a multitude 
of circumſtances tending to alleviate it's rigour. But the- 
founders of our conſtitution thought it better to veſt in the 
crown the power of pardoning particular objects of compaſ- 
ſion, Gon, than to countenance and eſtabliſh theſt by one general 
undiſtinguiſhing law. 


VH. To theſe ſeveral cafes, in which the incapacity of 
committing crimes ariſes from a deficiency of the will, we may 
add one more, in which the law ſuppoſes an incapacity of 


doing wrong, from the excellence and perfection of the per- 
ſong 
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CR. 2 Waronct 
ſon ; which extend as well to the will as to the other quali- 
ties of his mind. I mean the caſe of the king: who; by vir. 
tue of his royal prerogative, is not under the cgercive power 
of the law * ; which will not ſuppoſe him capable of committ« 
ing a folly, much leſs à crime. We are therefore, out of 
reverence and decency, to forbear any idle enquizies, of what 
would be the conſequence if the king were to act thus and 
thus : ſince the Jaw deems ſo highly of his wiſdom, and vi 
tue, as not even to preſume it poſſible for him to ds any th 
inconſiſtent with his ſtation and dignity ; and therefore hag 


made no proviſion to remedy ſuch a grievance, But of this 
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Or PRINCIPALS. avs ACCESSORIES 


{* Tu been ſhewn in the een a ab anne "ey 
ſons are, or are not, upon account of their ſituation and 
eireumſtances, capable of committing crimes, we are next to 
make a few remarks on the different degrees of guilt among 
perſons that are capable of offending ; viz. as principal, pad 
as n. 


I. A Man may be principal in an offence in two degrees. 
A principal, in the firſt degree, is he that is the actor, or 
abſolute perpetrator of the crime; and, in the ſecond degree, 
he who is preſent, aiding, and abetting the fact to be done *. 
Which preſence need not always be an actual immediate ſtand- 
ing by, within fight or hearing of the fact; but there may 
be alſo a conſtructive preſence, as when one commits a rob- 
bery or murder, and another keeps watch or guard at ſome 
convenient diſtance *, And this rule hath alſo other excep- 
tions: for, in caſe of murder by poiſoning, a man may be a 
principal felon, by preparing and laying the poiſon, or per- 
ſuading another to drink it © who is ignorant of it's poiſon- 
pus quality , or giving it to him for that purpoſe ; and yet 
not adminiſter it himſelf, nor be preſent when the very deed 
of poiſoning is committed. And the ſame reaſoning will 
hold, with regard to other murders committed cl 
„ a x Hal. P. C. 613. 4 Foſter. 349. 
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of the murderer, by means which he had prepared before. 
hand, and which probably could not fail of their miſchievous, 
effect. As by laying a trap or pitfall for another, whereby 
he is killed; letting out a wild beaſt, with an intent to do 
miſchief ; or exciting a madman to commit murder, ſo that 
death thereupon; enſues : in every of theſe caſes the party of- 
fending is guilty of murder as a principal, in the firſt degree. 
For he canngt be called an acceſſory, that neceſſarily pre- 
ſuppoling 4 princigal/; and che poiſon, the pitfäll, If bealh, 
or the madman cannot be held principals, being only the in- 
ſtruments of death. As therefore he muſt be certainly guilty, 
either as principal or acceſſory, and cannot be ſo as acceſſory, 
it follows that he muſt be guilty as principal: and if Prin 
pal, then in the firſt degree; ix hep is no other crim 
much, leſs a ſuperior in dn ane W bom bs could e 

Of afliſt . . Ki 


II. Ax AN. is he hs is not the chief actor 1 the 4 
fence, nor preſent at it's performance, but is ſomeway'cort- 
cerned therein, either before or after the fat committed, 'In 
conſidering the nature of which degree of guilt, we will, firſt, 
examine, what offences admit of acceſſories, and what not: 
ſecondly, who may be an acceſſory before the fact: thirdly, 
who, may be an acceſſory after it: and, laſtly, how accel- 
ſories, conſidered 2 as ſuch, and ditinet from ptinci- 


dak, are to be e 
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1. Av, firſt, 46 to what offences admit of acceſſories, 
and what not. lo hi h treaſon there are no acceſſories, bit 
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in felony, m a principal i in big treaſon upon a 


count & the heinouſneſs of the crime k. Beſides it is to be 


coplide dertd, at the bare intent to commit treaſn' 1s man my 
times "actual 5 as ; imagining the death of the King, 5 
conſpirin to take away Tus crown. And, as no 19 8 
adviſe and abet ſuch a crime without in int endon to have 

done, there can be no acceſſories before the fact 3 fince ps 
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very advice and abetment amount to principal treafon. But 
this will not hold in the inferior. ſpecies of high treaſon, 
which do not amount to the legal idea of compaſſing the 
death of the king, queen, or prince. For in thoſe no ad- 
vice to commit them, unleſs the thing be actually perform- 
ed, will make a man a principal traitor . In petit treaſon, 


murder, and felonies of all kinds, there may be acceſſories: 


except only in thoſe offences, which by judgment of law are 
ſudden and unpremeditated, as manſlaughter and the like; 
which therefore cannot have any acceſſories before the fact i. 

But in petit larciny, or minute thefts, and all other crimes 
under the degree of felony, there are no acceſſories ; but alf 
perſons concerned therein, if guilty at all, are principals * : 
the fame rule holding with regard to the higheſt and loweſt 


offences; though upon different reaſons. In treaſon all are 


principals, propter odium delicti; in treſpaſs all are prin- 
Cipals, becauſe the law, quae de minimis nan curat, does not 
deſcend to diſtinguiſh the different ſhades of guilt in petty 
miſdemeſnors. It is a maxim, that acceſſorius ſequitur natus 
ram ſui principalis i: and therefore an acceſſory cannot be 
guilty of a higher crime than his principal; being only pu- 
niſhed, as a partaker of his guilt. So that if a ſervant inſti- 
gates a ſtranger to kill his maſter, this being murder in the 
ſtranger as principal, of courſe the ſervant is acceſſory only 
to the crime of murder ; though, had he been preſent and at. 
fiſting, he would have been guilty as TIO of petty trea« 
fon, and the gy of murder. | 
2. As to the ſecond point, who may be 9 acceſſory before 
the fact; fir Matthew Hale a defines him to be one, wha. 
being Shane at the time of the crime committed, doth yet 
procure, counſel, or command another to, commit a crime. 
Herein abſence is neceſſary to make him an acceſſory ; ; for if 
ſuch procurer, or the like, be preſent, he is guilty of the 
crime as principal. If A then adviſes B to kill another, and 


& b Foſter. 342. 3 Inſt. 139. 
i x Hal, P. C. 615. m 2 Hawk. P. C. 315. 
k Bid. 613. a 1 Hal. P. C. 615, 616, 


B qoes 


] 
4 
0 
1 
T 
a 
F 
A 


GB. Wa oN OS. 37 


v% 


B does it in the abſence of A, now B is principal, and A is 
acceſſory in the murder. And this holds; even though the 
party killed be not in rerum natura at the time of the advice 
given. As if A, the reputed father, adviſes B the mother of 
a baſtard r unborn, to ſtrangle it when born, and ſhe 
does ſo; A is acceflory to this murder . And it is alſo ſet- 
tled v, chat whoever procureth a felony to be committed, 
though it be by the intervention of a third perſon, is an ac- 
ceſſory before the fact. It is likewiſe a rule, that he who in 
any wiſe commands or counſels another to commit an unlaw⸗ 
ful act, is acceſſory to all that enſues upon that unlawful act; 
but is not acceſſory to any act diſtinct from the other. As if 
A commands B to beat C, and B beats him ſo that he dies; 
B is guilty of murder as principal, and A as acceſſory. 
But if A commands B to burn C's houſe; and he, in ſo 
doing, commits a robbery ; now A, though acceſſory to the 
burning, is not acceſſory to the robbery, for that is a thing 
of a diftin& and unconſequential nature d. But if the felony 
committed be the ſame in ſubſtance with that which is com- 
manded, and only varying in ſome circumſtantial matters; 
as if, upon a command to poiſon Titius, he is ſtabbed or 
ſhot, that he dies; the commander is {till acceſſory to the 
murder, for the ſubſtance of the thing commanded was: the 
death of Titius, and the manner of it's execution is a mere 
collateral Sun , | 


3. AN a after the fact may be, where a perſon, 
knowing a felony to have been committed, receives, relieves, 
comforts, or aſſiſts the felon * Therefore, to make an ac- 
ceſſory ex poſt fatto, it is in the firſt place requiſite that he 
knows of the felony committed :. In the next place, he muſt 
receive, relieve, comfort, or aſſiſt him. And, generally, any 
aſſiſtance whatever given to a felon, to hinder his being ap- 
prehended, tried, or ſuffering puniſhment, makes the aſſiſtor 
an acceſſory, As furniſhing him with a horſe to eſcape his 


Per. 186. | | 7 2 Hawk, F. C. 316. 
p Foſter. 124. | s 1 Hal. P. C. 618. 
41 Hal. P. C. 617, | t 2 Hawk, P. C. 319. 
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It te enable Him to break gabl, or to bribe the gaoler to let 
him eſcape, makes a man an acceffory to the felony. But 
to relieve a - wk in gaol with clothes or other neceſſaries, is 
no dffence: for the crime imputabR do this ſpecies of acceſ- 

Is the e of public Juſtice,” by aſſiſting the felon 
5" eſcape the vengeance of the law To buy or receive 
Ach goods, knowing them to he ſtolen, Falls under none of 


theſe deſcriptions ;' it was therefore at common law, a mere 


müldemefnor, and made not the receiver acceſſory to the 
theft, becauſe he received the go only, and not the felon": 
but now by the ſtatutes 5 Ann. ei 31. ind 4 Geo: I. c. 11. 
all ſuch receivers are made acceffbribs, and may be tranſ- 
ported for fourteen years; and, in the caſe of receiving linen 
| podds ſtolen from the bleaching- grounds, are by ſtature 
18 Geo. II. c. 27. declared felons without benefit of clergy, 
In France ſuch receivers are puniſhed with death: and the 
Gothic conſtitutions diſtinguiſhed alſo three forts of thieves, 
unum qui comſilium daret, alterum qui contrectarrt, — 
gl TIENES et vccultret ; pari poenat e n t e 
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'T HE" felony maſt be complete at the time of the. aſſiſtance 
given; elſe it makes not the aſſiſtant an acceſſory. As if one 


wounds another mortally, and after the wound given, but ben 


fore death enſues, a perſon aſſiſts or receives the delinquent: 


this does not make him acceſſory to the homicide, for till 


death enſues, there is no felony committed 7. But fo ſtrict 
is the law where a felony is actually complete, in order to do 
effectual juſtice, that the neareſt relations are not ſuffered to 
aid or receive one another. If the parent aſſiſts his child, or 
the child his parent, if the brother receives bis brother, the 
maſter his ſervant, or the ſervant his maſter, or even if the huſ- 


band relieves his wife, who have any of them committed a 
12 4 to 
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94. Tus laſt bannen be, eee 
treated, conſidered diſtin&\from principals. And the gene- 
ral rule of the antient law (borrowed from the Gothic confti« 
tutions d) is this, that acceſſories ſhall ſuffer the ſame puniſh» 
ment as their principals: if one be liable to death, the other 
is alſo liable ©: as, by the laws of Athens, delinquents and 
their abettors were to receive the ſame puniſhment, - Why 
then, it may be aſked, are ſuch elaborate diſtinctions made 
between acceſſories and principals, if both are to ſuffer the 
fame puniſhment ? For theſe reaſons. 1. To diſtinguiſh: the 
nature and denomination of crimes, that the accuſed. may 
know how to defend himſelf when indicted: the commiſſion 
of an actual robbery being quite a different accuſation from 
that of harbouring the robber. 2. Becauſe, though by the 
antient common law the rule is as before laid down, that 
both ſhall be puniſhed alike, yet now by the ſtatutes relating 


to the benefit of clergy a diſtinction is made between them: 


acceſſories after the fact being ſtill allowed the benefit of 
clergy in all caſes, except horſe-ſtealing*. and ſtealing of 
linen from the bleaching-grounds ; which is denied to the 
principals, and acceſſories before the fact, in many caſes; as, 
among others, in petit treaſon, murder, robbery, and wil. 
ful burning s. And perhaps if a diſtinction were conſtantly 
to be made between the puniſhment of principals and acceſ. 
fories, even before the fact, the latter to be treated With a 
little leſs ſeverity- than the former, it might prevent the per. 
petration of many erimes, by incteaſing-the difficulty of find- 
ing — to execute the ed — as his er. owe] 
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ha greojer than'that of his/ accomplice,” by welen af the dit. 
ference: of his puniſhment ®. 3. Becauſe formerly no man 


could be tried as acceſſory, ll Aer the principal was con- 
victed, or at leaſt he muſt have been tried at the ſame time 
with him: though that law js now much altered, as will be 
ſhewn more fully in it's proper place. 4. Becauſe, though 


2 man be indicted as acceſſory,,and acquitted, he may af- 


terwards be indicted as principal; for an acquittal of re- 
ceiving or counſelling a felon is no acquittal of the felony 
Itſelf: but it is matter of ſome. doubt, whether, if a man 
be acquitted as principal, he can be afterwards indicted as 
acceſſory before the fact; fince thoſe offences are freq uently 
very near allied, and therefore an acquiital of the guilt of 
one may be an acquittal of the other alſo'. But it is 
clearly. held, that one acquitted as principal may be indict- 
ed, as an acceſſory after the fact; ſince that is always an 
effence of a different ſpecies, of guilt,. principally tending to 
evade the public juſtice, and is ſubſequent in it's commence- 
ment to the other. Upon theſe reaſons the diſtinction of 
principal and acceſſory will, appear to be highly. necellary ; 
though the puniſhment is ſtill much the ſame, with, regard, to 
principals, and ſuch acceſſories as offend a priori. 
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N the preſent chapter we are to enter upon the detail of 
the ſeveral ſpecies of crimes and miſdemeſnors, with the 
puniſhment annexed to each by the laws of England. It was 
obſerved, in the beginning of this book *, that crimes and 
miſdemeſnors are a breach and violation of the public rights 
and duties, owing to the whole community, conſidered as a 
community, in it's ſocial aggregate capacity. And in the 
very entrance of theſe commentaries d it was ſhewn, that hu- 
man laws can have no concern with any but ſocial and rela- 
tive duties; being intended only to regulate the conduct of 
man, conſidered under various relations, as a member of civil 
ſociety. All crimes ought therefore to be eſtimated merely 
according to the miſchiefs which they produce in civil ſo- 
ciety©: and, of conſequence, private vices, or the breach of 
mere abſolute duties, which man is bound to perform conſi- 
dered only as an individual, are not, cannot be, the object 
of any municipal law ; any farther than as by their evil ex- 
ample, or other pernicious effects, they may prejudice the 
community, and thereby become a ſpecies of public erimes. 
Thus the vice of drunkenneſs, if committed privately and 
alone, is beyond the knowlege and of courſe beyond the reach 
of human tribunals : but if committed publicly, in the face 
of the world, it's evil example- makes it liable to temporal 
cenſures. The vice of lying, which oonſiſts (abſtractedly 
taken) in a criminal violation of truth, and therefore in any 


a See pag. g. e Becear, ch. 8. 
d See Vol, I. pag. 123, 124. ; 
| ſhape 
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Shape: is (derogatory from ſound; morality, is not however 


taken notice of by our law, unleſs it carries with it ſome 


public inconvenience, as ſpreading falſe news; or ſome: ſo- 
cial injury, as ſlander and malicious proſecution, for. which 
a private recompence is given. And yet drunkenneſs and 
lying are in foro conſcientiae as thoroughly criminal when they 
ate not, as when they are, attended with public inconveni- 
ence. The only difference is, that both public and private 


vices are ſubje& to the vengeance of eternal juſtice; and 


public vices are beſides liable to the temporal puniſhments of 
human tribunals. 


0 the other band, 1 are N Fü which 
are puniſhed by the municipal law, that are in themſelves 
nothing criminal, but are made ſo, by the poſitive conſtitu- 
tions of the ſtate for public convenience. Such as poach- 
ing, exportation of wool, and the like. Theſe are naturally 
no offences at all; but their whole criminality conſiſts in 
2 diſobedience to the ſupreme power, which has an un- 

doubted. right for the well-being and peace of the commu- 
nity to make ſome things unlawful, which, were in them- 
ſelves indifferent. Upon the whole therefore, though part 
of the offences to be enumerated in the following ſheets are 
offences againſt the revealed law of God, others againſt the 


law of nature, and ſome are offences againſt neither ; yet ,in 


a treatiſe of municipal law we muſt conſider them all ag 

deriving their my e here e. from the 
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ie premiſed chis caution, I hall next proceed te 


a diſtribute the ſeyeral offences, which are either directly or by 


conſequence injurious to civil ſociety, and therefore pau 
able 5 the laws of bee under the WAN 


king and his government; 3 ſuch as more 0 
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infringe the rights of the public or-common; wealth ;, An. 
laſtly;: fuch as derogate from thoſe rights and duties; which 

are owing to particular individuals, and inthe prefervatioriand 
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F IRST then, of ſuch crimes and miſgemeſpors, as more 
immediately GF d- Almighty God, l openly rranſgreſbog 
the precepts. of religion either natural revealed zrand me- 
diately, by their bad example and co equence, the Jaw of 
ſociety, alſo ; Which conſtitutes that ui in the r 
which human tribunals are to cenſure, e I 


I. Or this (| pecies the firſt is that of apoftag, or a total 
renunciatibn of nee , by embracing eicher a falſe reli- 
gion, or no religion at Al. Ts 2 can only take 
place in ſuch as RA once profeſſed the true religion. The 
perverſion of a chriſtian to to judaiſm, paganiſtn, of othier falfe 
religion, was puniſhed by the emperors Conſtantius and Ju- 
lian with confiſcation & g6ods ©; to which the emperors 
Theodoſius and Valentinian' added capital puniſhment, ia 
caſe the apoſtate endeavoured to pervert others to the ſime in- 
quity . A puniſhment too ſevere for any temporal laws to 
infſict: and Jet the zeal of our anceſtors impörted it int 
this country; for we find by Bracton 7, that in his ue 
apoſtates were to be burnt to death. Doubtleßs the pteler- 
vation of chriſtianity, as a national religion, is, abſtrat 
from it's own intrinſic truth, of the utmoſt Gnſequelics to 
the civil ſtate: which a fingle inſtance will ſufficiently de. 
monſtrate. The belief of a future ſtate of rewards and pu- 
niſhments, the entertaining juſt ideas of the moral attributes 
of the ſupreme being, and a firm perſuaſion n that he ſuperin- 
tends and will finally compenſate every action in human life 
| nds which : are clearly r revealed in the docktines, and forcibly 

culcated by the recepts, « of our faviour Chriſt) theſe are the 
brand foundation of all judicial oaths; which call God to 
witneſs the truth of thoſe facts, which perha 15 may be only 


known to him, and the party atteſting : all moral es 
20%. 1, 7, 1, 5 fl, 3.6.9. 112 


therefore, 
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e, all 2onfidence'in human veracity, muſt be weak- 
ed by. apoſtacy, and overthrown by total infidelity t. 
* herefore all affronts to chriſtianity, or endeavours to de- 
preciate it's efficacy, in thoſe who have once profeſſed it, are 
highly deſerving of cenſure. But yet the loſs of life is a hea- 
lk penalty than the offence, taken in a civil light, deſerves: 
d, taken in a ſpiritual light, our laws have no juriſdiction 
over it. This puniſhment therefore has long ago become 
obſolete ; and the offence of apoſtacy was for a long time the 
object only of the eccleſiaſtical courts, which corrected the 
offender pro ſalute animae. But about the cloſe of the laſt 
| century, the civil liberties to which we were then reſtored 
8 uſed as a cloke of maliciouſneſs, and the moſt horrid 
ines ſubyerſive of all religion being publicly avowed 
in diſcourſe and writings, it was thought neceſſary again 
for the civil power to interpoſe, by not admitting thoſe miſ- 
creants to the priyileges of ſociety, who maintained ſuch 
principles as deſtroyed all moral obligation. To this end 
it was enacted by ſtatute g & 10 W. III. c. 32. that if any 
| perſon « educated in, or having made profeſſion of, the chriſ- 
tian religion, ſhall by writing, printing, teaching, or, ad- 
viſed ſpeaking, deny the chriſtian religion to be true, or the 
holy ſcriptures to be of divine authority, he ſhall upon the firſt 
offence be rendered incapable to hold any office or place of 
truſt ; and, for the ſecond, be rendered incapable of bring- 
ing any action, being guardian, executor, legatee, or pur- 
chaſor of lands, and ſhall ſuffer three years impriſonment 
without bail. To give room however for repentance, if, within 
four months after the firſt conviction, the delinquent will in 
open court publicly renounce his error, he is diſcharged for 
that once from all diſabilities. 


II. A $EconD offence is that of herefy ; which conſiſts not 
in a total denial of chriſtianity, but 0 ſome of it's eſſential 
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& Urile n bar, puis negat, ſit ſecietas civium inter ipſer, Diis immer- 
cum intelligat, gram multa firmentur j Jure- tolibus inter poſitis tum judicibus tum tofti- 
Jurundo; guantae ſalulis fint foederum re- but! Cic. de LL. ii. 7. 
| Gigicnes ; quam multos divini ſupplicii me- h Meſcr:yarrz in our anticnt law books 
tres @ ſcelert revocarit; quamque ſancdta is the name of unbeſievers. 

| doctrines, 
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Sings, publicly and obſtinately avowed ; being 

te ſententia rerum divinarum humane ſenſu excogitata, palam dec- 
&« 2g et pertinaciter defenſa*.” And here it muſt alſo be ac- 
knowleged that particular modes of belief or unbelief, not 
tending to oyerturn chriſtianity itſelf, or to ſap the 
tions of morality, are by no means the object of coercion by 
the civil magiſtrate, What doctrines ſhall therefore be ad- 
judged hereſy, was left by our old conftitution to the deter- 
mination of the eccleſiaſtical judge ; who had herein a moſt 
arbitrary latitude allowed him. For the general definition of 
an heretic given by Lyndewode *, extends to the ſmalleſt de- 
yiations from the doctrines of holy church: © haereticus off 
« qui dubitat de fide catholica, et qui negligit ſervare ea, quae 
* Romana eccleſia flatuit, ſeu ſervare decreverat.” Or, as the 
ſtatute 2 Hen. IV. c. 15. expreſſes it in Engliſh, ** te ; 
« of erroneous opinions, contrary to the faith and bleſſed de- 
tc terminations of the holy church.” Very contrary this to 

the uſage of the firſt general councils, which defined all hes 

retical doctrines with the utmoſt preciſion and exactneſs. And 
what ought to Have alleviated the puniſhment, the uncer- 
tainty of the crime, ſeems to have enhanced it in thoſe days 
of blind zeal and pious cruelty, It is true that the ſanctimo- 
nious hypocriſy of the canoniſts went at firſt no farther than 
enjoining penance, excommunication, and eccleſiaſtical 
Privation, for hereſy; though afterwards they proceede 
boldly to impriſonment by the ordinary, and confiſcation of 
goods in pios uſus. But in the mean time they had prevailed 
upon the weakneſs of bigotted princes to make the civil power 
ſubſervient to their purpoſes, by making hereſy not only a 
temporal, but even a capital, offence : the Romiſh eccleſi- 
aſtics determining, without appeal, whatever they pleaſed to 
be hereſy, and ſhifting off to the ſecular arm the odium and 
drudgery of executions; with which they themſel ves were too 
tender and delicate to intermeddle. Nay they pretended to 
intercede and pray, on behalf of the convicted heretic, at 
cura mortis periculum ſententia circa eum moderetur : well 
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i 1 Hal, P. C. 384. Dec etal, I. 54 t. 40. c. 27. 
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knowing at the fame time chat they were deliveting the urs 
happy victim to certain death. Hence the capital 8 
inflicted on the antient Donatiſts and Manichacan 
perors Theodofiys "and Juſtinian® : * hence alfo Fe eo 
tion LA the emperor Frederic mentioned by Lyndewade®, „ 15 : 
judging all | perſons without diſtinction to be burnt with re 
who were convicted. of hereſy by the ecclefiaftical Judge. The 
{ame emperor, in another conſtitution e, ordained. that if any n 
temporal lord, when admoniſhed by the : church, ſhould be 
lect to clear his territories of heretics within a year, it the 7 
be lawful for good catholics to ſeiſe and. occupy the lands, 
and utterly to exterminate the heretical poſſeſſors. And upon 
this foundation was built that arbitrary power, ſo long claim- 
ed and fo fatally exerted dy the pope, of diſpoſing even of the 
kingdoms of refractory princes to more dutiful ſons of che 
church. The immediate event of this conſtitution was 
ſomething ſingular, and may ſerve to illaftrate at once the 


gratitude of the holy ſer, and the juſt puniſhment of the royal | 


bigot : for upon the authority of this very conſtitution, the 


pope afterwards expelled this very emperor Frederic from his 


ae of Sicily, and gave it to Charles of . OT: 


1 


e bun ai deformed by e 
dend upon the continent, we cannot expect that our 
own iſtand ſhould be entirely free from the ſame ſcourge; 
And therefore we find among our antient precedents 4 a writ 
de haeretico comburends, which is thought by ſome to be as ans 
tient as the common law itſelf. | However it appears from 
thence,” that the conviction of hereſy by the common law was 
not in any petty eccleſiaſtical court, but before the archbi- 
ſhop himſelf in a provincial ſynod ; and that the delinquent 
was delivered over to the king to do as he ſhould pleaſe with 
him: ſo that the Gown! hed a control over the fpifityal 
power, and might pardon the convict by iſſuing n. proceſs 
* him; the writ de baeretico m being dae! writ 
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of. gourſe, — the king 


in gun il f. %% 4-199 ot mfoiy woaed 


uf in . (1 81 enty he fil th" win the Ges of 
the chriſtian n worl - an to open, 154 he ceds of he We: Pro- 
teſtant aten {though under the opprobrious f name 'of 101. 
Evdy "7 took root in this kingdom ; ; the clergy, taking ad- 
vantage from the King $ dubious title to demand an Been 
of their own power, obtained an act of parliament*, which 
ſharpened the ed de of perſecution to it's utmoſt keenneſs. For, 
by that ſtatute, the dioceſan alone, without the intervention 
of a ſynod, might convict of heretical tenets ; and unleſs the 
convict abjuted his opinions, or if after abjuration he te- 
lapſed, the ſheriff was bound er officio, if required by the bi- 
ſhop, to commit the unhappy victim to the flames, without 
waiting for the conſent of the crown. ' By the ſtatute 2 Hen. 
V. c. 7. lollardy was alſo made a temporal offence, and in- 
dictable i in the king's courts; which did not thereby gain 
| excluſive, but only a concurrent juriſdiction with the 


biſhop's conſiſtory. 
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AFTERWARDS, when the final mich of religiok de- 
gan to advance, the power of the eecleſiaſtics was ſomewhat 
moderated: for though what hereſy ic, was not then pte- 
eiſely defined, yet we are told in ſome points what it 75 not: 
the ſtatute 25 Hen, VIII. c. 14. declating, that offences 
againſt the ſee of Rome are not hereſy; and the ordinary 
being thereby reſtrained from proceeding in any caſe upon 

mere ſuſpicion ;/ that is, unleſs the party be accuſed by two 
credible witneſſes, or an indictment of ' hereſy be firſt previ- 
ouſly found in the king's courts of common law. And yet the 
Spirit! of perſecution! was not then abated, but only diverted 
into a lay chanel. For in fix years afterwards,” by ftatute 
gr Hen. VIII. c . the bloody law of the fix articles was 
made, which eſtabliſhedt the fix moſt conteſted points of po- 
1 Hal. P. C. 305. Water Lolhard, à German reſorwer- 
280 called not from lalium, or tares, Mod. Un. Hiſt, xxvi, 11. 8 
(an etymology, which was afterwards 471, 
deviſed, in order to juſtify the burning of t Hen, IV. c. 15. 
dem; Matt, xili, go.) but from one | bs 
Ww__. | pery, 
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bacy of the clergy, monaſtic vows, the ſacrifice of the maſth 
and auricular confeſſion; which points were determined 
« and reſolved by the moſt ly ſtudy, pain, and travail of 
« His majeſty : for which his moſt humble and obedient ſub- 

« jects, the lords ſpiritual and temporal and the Noo in 
e aſſembled, did not only render and give untp 
ve his highneſs their moſt high and hearty thanks,” — did 
alſo enact and declare all oppugners of the firſt to be heretics, 
and to be burnt with fire; and of the five laſt to be felons, 
and to ſuffer death. The ſame ſtatute eſtabliſhed a new and 
mixed juriſdiction of clergy and laity for the trial and con- 
viction of heretics ; the reigning prince being then equally 
intent on deſtroying the ſupremacy of the biſhops of Rome, 
and eftabliſhing all other their corruptions of the chriſtian 
religion. 


I SHALL not perplex this detail with the various 3 
revivals of theſe ſanguinary laws in the two ſucceeding reigns; 
but ſhall proceed directly to the reign of queen Elizabeth; 
when the reformation was finally eſtabliſhed with temper and 
decency, unſullied with party rancour, or perſonal capriee 

and reſentment. By ſtatute 1 Eliz. c. 1. all former ſtatutes 
relating to hereſy are repealed, which leaves the juriſdiction 
of hereſy as it ſtood at common law ; v:z. as to the inſliction | 
of common cenſures, in the eccleſiaſtical courts ; and, in caſe 
of burning the heretic, in the provincial ſynod only . Sir 
Matthew Hale is indeed of a different opinion, and holds that 
ſuch power reſided in the dioceſan alſo; though he agrees, 
that in either caſe the writ de haeretico camburemdo was not da- 
mandable of common right, but grantable or otherwiſe merely 
at the king's diſcretion *®, But the principal point now gain 
ed was, that by this ſtatute a boundary is for the firſt tims 
ſet to what ſhall be accounted hereſy ; nothing for the future 
being to be ſo determined, but only ſuch tenets, which have 
been heretofore ſo declared, 1. By the words of the canoni- 
cal mens | 3 2, By the firſ four general councils, or ſuch 
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others as have only uſed: the words of the holy ſcriptures. 
or, 3. Which ſhall hereafter be ſo declared by the parliament, 
— — Thus was he- 


reſy reduced to a greater certainty than before; though it 


might not have been the worſe to have defined it in terms ſtill 


more preciſe and particular: as a man continued ſtill liable 
to be burnt, for what perhaps he did not underſtand to be 
hereſy, till the eccleſiaſtical med PVT. the words = 


Fe OR the wank * a — ſtill in force; 
and we have inſtances of it's being put in execution upon 
two anabaptiſts in the ſeventeenth of Elizabeth, and two 
Arians in the ninth of James the firſt, But it was totally 
aboliſned, and hereſy again ſubjected only to eccleſiaſtical 
correction, pro ſalute animae, by virtue of the ſtatute 29 Car. II. 
c. 9. For, in one and the ſame reign, our lands were delivered 
from the ſlavery of military tenures; our bodies from arbi- 
trary impriſonment by the habeas corpus act; and our minds 
from the tyranny of ſuperſtitious bigotry, by demoliſhing 
this laſt badge of perſecution in the Engliſh la vx. 


bes l Benn now id Lee, A ane 0 . e as 
rogate from the juſt rights of the national church, or to fa- 
vour a looſe latitude of propagating any crude undigeſted 


ſentiments in religious matters. - Of propagating, I ſay; for 


the bare entertaining them, without an endeavour to diffuſe 
them, ſeems hardly cognizable by any human authority. I 
only mean to illuſtrate the excellence of our preſent eſtabliſh- 
ment, by looking back to former times. Every thing is now 
as it ſhould: be, with reſpect to the ſpiritual cognizance, and 
ſpiritual puniſhment, of hereſy: unleſs perhaps that the crime 


ought to be more ſtrictly defined; and no proſecution per- 


mitted, even in the eccleſiaſtical courts, till the tenets in 
queſtion are by proper authority previouſly declared to be he- 
retical. Under theſe reſtrictions, it ſeems neceſſary for the 


ſupport of the national religion, that the officers of the church 


ſhould have power to cenſure heretics; yet not to harraſs 


them with temporal benaltie, much leſs to Exterminate or 
Vor. IV. | D * 
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deſtroy them. The legiſlature hath indeed thought it proper, 
chat the civil magiſtrate ſhould again interpoſe, with regard 
to one ſpecies of „very prevalent in modern times; for 
by ſtatute 9 & 10 W. III. c. 32. if any perſon educated in the 
chriſtian religion, or ptoſeſſing the ſame, ſhall by writing, print- 
ing, teaching, ot adviſed ſpeaking, deny any one of the perſons 
in the holy trinity to be God, or maintain that there are more 
Gods than one, he ſhall undergo the ſame penalties and ineapa- 
cities, which were juſt now mentioned to be inflicted on apoſta- 
ey by the ſame ſtatute, And thus n for the c crane of 1 
f N } 


III. AnoTyer ſpecies of e againſt ligten are thoſe 
which affect the gHabliſbed church. And theſe are either poſt- 
tive, or negative: poſitive, as by reviling it's ordinances; 
or negative, by non-conformity to it's worſhip. Of both of 

| 2 in their order. 


1. AND, firſt, of the offence of rrviling the eee 
the church. This is a crime of a much groſſer nature than 
the other of mere non - conformity; ſince it carries with it 
the utmoſt indecency, arrogance, and ingratitude: indecen- 
cy, by ſetting up private judgment in virulent and factious 
oppoſition to public authority: arrogance, by treating with 
contempt and rudeneſs what has at leaſt a better chance to be 
Tight, than the ſingular notions of any particular man; and 
ingratitude, by denying that indulgence and undiſturbed li- 
berty of conſcience to the members of the national church, 
which the retainers to every petty conventicle enjoy. However 
it is provided by ſtatutes 1 Edw. VI. c. 1. and 1 Eliz. c. f. 
that whoever reviles the ſacrament of the lord's ſupper ſhall 
be puniſhed by fine and impriſonment : and by the ſtatute 
x Eliz. c. 2. if any miniſter ſhall ſpeak any thing in deroga- 
tion of the book of common prayer, he ſhall, if not deneficed, 
de impriſoned one year for the firſt affence, and for liſe for 
the ſecond: and, if he be beneficed, he for the h 
offence be impriſoned ſix months, and t a year's value of 
his beneſice; for the ſecond offence he ſhall. he deprived, and. 
ſuffer one year's impriſonment ; and, for the third, ſhall in 
2311 IO Ream and ſuffer impriſpnment for life. 
And 
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And if any perſon whatſoever mall in plays, forigs, or other 


open words, ſpeak any thing in derogation, depraving, or 


deſpiſing of the faid book, or ſhall forcibly prevent the read- 
ing of it, or cauſe any other fervice to be uſed in it's ſtead, 
he ſhall forfeit for the firſt offence an hundred marks; for the 
ſecond four hundred; and for the third ſhall forfeit all his 
goods and chattels, and ſuffer impriſonment for life, Thefe . 
penalties were framed in the infancy of our preſent eſtabliſh- 
ment: when the diſciples of Rome and of Geneva united in in- 
veighing with the utmoſt bitterneſs againſt the Engliſh liturgy : 

and the terror of theſe laws (for they ſeldom, if ever, were 
fully executed) proved a principal means, under providence, 
of preſerving the purity as well as decency of our national 


|  worthip, Nor can their continuance to this time (of the 


milder penalties at leaſt) be thought too ſevere and intolerant; 
ſo far as they are levelled at the offence, not of thinking dif- 
ferently from the national church, but of railing at that church 
and ob/trufting it's ordinances, for nat ſubmitting it's public 
judgment to the private opinion of others. For, though it is 
clear, that no reſtraint ſhould be laid upon rational and diſ- 
paſſionate diſcuſſions of the rectitude and propriety of the 
eſtabliſhed mode of worſhip ; yet contumely and cantempt 
are what no eſtabliſhment can tolerate ”, A rigid attachment 
to trifles, and an intemperate zeal for reforming them, are 
equally ridiculous and abſurd ; but the latter is at preſent the 


leſs excuſable, becauſe from political reaſons, ſufficiently 


higted at in a former volume v, it would now be extremely 
unadviſable to make any alterations in the ſervice of — 
church; unleſs by it's own conſent, or unleſs it can be 
ſhewn that ſome manifeſt impiety or ſhocking abſurdity will 
follow from continuing the preſent forms. 


2. Non-cqnFoRMITY to the worſhip of the church is the 
other, or negative, branch of this offence. And for this there 
is much more to be pleaded than for the former; being a mat- 


Y By an drdinance 23 Aug. 1645, fhip, ſubjecled the offender upon indifte 
which continued' till the reſtoration, to ment to a difcretionary fine, Are 


preach, write, ot print, any thing in ing fifty pounds. W 
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ter of private conſcience, to the ſerugles of which our preſent 
laws have ſliewn a very juſt and chriſtian indulgence, For un- 
doubtedly all perſecution and oppreſſion of weak conſcie 
on the ſcore of religious perſuaſions, are highly unjuſtifiable 
upon every principle of natural reaſon, civil liberty, or ſound 
religion. But care muſt be taken not to carry this indulgence 
into ſuch extremes, as may endanger the national church : 
there is always a difference to be made between toleration and 
eſtabliſhment. LEY "7H 


' Non-coNFORMISTS are of two ſorts : firſt, ſuch as abſent 
themſelves from divine worſhip in the eſtabliſhed church, 
through total irreligion, and attend the ſervice of no other 
perſuaſion. Theſe by the ſtatutes of 1 Eliz. c. 2. 23 Eliz. 
c. 1. and 3 Jac. I. c. 4. forfeit one ſhilling to the poor every 
Tord's day they ſo abſent themſelves, and 20 J. to the king if 
they continue ſuch default for a month together. And if 
they keep any inmate, thus irreligiouſly 21 in their 
houſes, they forfeit 10 /. per | month, 


Tux ſecond ſpecies of non-conformilts are thoſe who of- 
fend through a miſtaken or perverſe zeal. Such were eſteemed: 
by our laws, enacted ſince the time of the reformation, to be 
papiſts and proteſtant diſſenters: both of which were ſup- 
poſed to be equally ſchiſmatics in not communicating with 
the national church; with this difference, that the papiſts 
divided from it upon material, though erroneous, reaſons ;. 
but many of the diſſenters upon matters of indifference, or, 
in other words, upon no reaſon at all. Yet certainly our 
anceſtors were miſtaken in their plans of compulfion and in- 
tolerance. The fin of ſchiſm, as-ſuch, is by no means the 
bppbject of temporal-coerciog and puniſhment, If through 

weakneſs of intellect, through miſdirected picty, 
perverſeneſs and acerbity of temper, or (which is often the 
Faſe) through a proſpect of ſecular advantage in herding with 
@ party, men quarrel with the eccleſiaſtical eftabliſhment, the 
civil magiſtrate has nothing to do with it; unleſs their tenets 
and practice are ſuch as threaten tuin or diſturbance to the 
ate. He is bound indeed to protect the eſtabliſhed. church: 


— 
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and, if this ean be better effected, by admitting none but it's 
genuine members to of truſt and emolument, he is 
certainly at liberty ſo todo; the diſpoſal of offices being mat- 
ter of favour and diſcretion. But, this point being once ſe- 
eured, all perſecution for diverſity of opinions, however ridi- 
culous or abfurd they may be, is contrary to every principle of 
ſound policy and civil freedom. The names and ſubordination 
of the clergy, the poſture of devotion, the materials and colour 
of the miniſter's garment, the joining in a known or an un- 
known form of prayer, and other matters of the ſame kind, 
muſt be left to the option of every man's private judgment. 


Wren rebel therefore to prote/lant diſſenters, although the 
experience of their turbulent diſpoſition in former times occa- 
ſioned ſeveral diſabilities and reſtrictions (which I ſhall not 
' undertake to juſtify) to be laid upon them by abundance of 
ſtaatutes , yet at length the legiſlature, with a ſpirit of true 
magnanimity, extended that indulgence to theſe ſectaries, 
which they themſelves, when in power, had held to be coun- 
tenancing ſchiſm, and denied to the church of England”. 
The penalties are conditionally ſuſpended by the ſtatute x W. 
& M. ſt. 1. c. 18. © for exempting their majeſties proteſtant 
ſubjects, diſſenting from the church of England, from the 
<< penalties of certain laws,” commonly called the toleration 
act; which declares, that neither the laws above-mentioned, nor 
the ſtatutes 1 Eliz. c. 2. $.14. 3 Jac.I. c. 4. & 5. nor any 
other penal laws tnade againſt popiſh recuſants (except the 
teſt acts) ſhall extend to any diſſenters, other than papiſts and 
ſuch as deny the trinity: provided, 1. that they take the oaths 
of allegiance and ſupremacy (or make a ſimilar affirmation, 
being quakers ) and ſubſcribe the declaration againſt popery; 
2. that they repair to ſome congregation certified to and re- 
giſtered in the court of the biſhop or archdeacon, or at the 
county ſeſſions; 3, that the doors of ſuch meeting-houſe ſhall 
be unlocked, unbarred, and unbolted ; in default of which 
1 23 Eliz. c. 1. 29 Eliz. c. 5. 35 Eliza. nalties on the former two, in caſe of 
e. 1. 22 Car. II. c. 1. N uſing the hook of common - prayer, not 

The ordinance of 4645 (before- only in a place of public worſhip, but 


cited) inflicted impriſonment for a year alſo in any private family. 
on the third oftence, and pecuniary pe- 5 2 See Stat, 8 Geo. I, c. 6, 
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the perſons meeting there are fill liable to all the penalties of 
the former acts. Diſſenting teacherF, in order to be exempted 
from the penalties of the ſtatutes x 3 & 14 Car. II. c. 4. 17 Car. 
II. c. 2, and 22 Car. II. c. 1. are alſo to ſubſcribe the articles 
of religion mentioned in the ſtatute 13 Eliz. c. 12. (viz. thoſe 
which only concern the confeſſion of the true chriſtian faith 
and the doctrine of the ſacraments) with an expreſs exception 
of thoſe relating to the government and powers of the church, 
and- to- infant baptiſm. And by ſtatute 10 Ann, c. 2, this 
toleration is ratified and confirmed ; and it is declared that 
the ſaid act ſhall at all times be invilably obſerved for the 
exempting ſuch proteſtant diſſenters, as are thereby intended, 
from the pains and penalties therein mentioned, Thus, chough 
the crime of non- conformity is by nq means univerſally ab- 
rogated, it is ſuſpended and ceaſes to exiſt with regard to theſe 
proteſtant diſſenters, during their compliance with the con- 
tlitions impoſed by the act of toleratſon: and, under theſe 
conditions, all perſons, who will approve themſelves no pa- 
piſts or oppugners of the trinity, are left at full liberty to act 
25 their conſciences ſhall direct them, jn the matter of reli- 
gious worſhip. And, if any perſon ſhall wilfully, maliciouſly, 
or contemptuouſly diſturb any congregation, aſſembled in any 
church or permitted meetin grhouſe, or ſhall miſuſe any preach- 
er or teacher there, he ſhall (by virtue of the ſame ſtatute) 
be bound over to the ſeſſions of the peace, and forfeit twenty. 
pounds, But by ſlatute 5 Geo. I. c. 4. no mayor, or principal 
magiſtrate, muſt appear at any diſſenting meeting with the 
enſigns of his office *, on pain of diſability t to hold that or any 
other office : the ee judging it a matter of propriety, 
that a mode of worſhip, ſet up in oppoſition to the national, | 
when allowed to be exerciſed | in peace, ſhould be exerciſed 
alſo with decency, gratitude, and humility. Neither doth. 
the act of toleration extend to enervate thoſe clauſes of the 
ſtatutes 13 & 14 Car. II. c. 4. & 17 Car. II. c. 2. which pro- 
hiþit (upon pain of fine and impriſonment) all perſons from 
teaching ſchool unleſs they be licenſed by t the ordinary, and 


a Sir Humphrey Edwin, a lord mayor which is alluded to by dean Swift, in his 
of London, had the imprudence ſoon tale of. a tub, vnder the allegory of Fack 
after the toleration-aCt to go to a preſby- gettingon a great horſe, andeating cuſtard, p 
fetiag weeting-bouſe in his formalitie : | ſubs 
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ſubſcribe. a declaration of conformity to the liturgy. of the 
church, and reverenty Wannen 
laws of this kingdom. e 1 WO + 


As to papi/ts, what has been ſaid of the 2 diſſenters. 

would hold equally ſtrong for a general toleration of them; 
provided their ſeparation was founded only upon difference of 
opinion in religion, and their principles did not CEN to 
a ſubverſion of the civil government. If once they could be 
brought to renounce the ſupremacy of the pope, they might 
quietly enjoy their ſeven ſacraments, their purgatory, and 
auricular confeſſion; their worſhip of reliques and images; 
nay even their tranſubſtantiation. But while they acknowlege i 
a foreign power, ſuperior to the ſovereignty of the kingdom, 
they cannot complain if the laws of that kingdom will not 
treat them upon the footing of good ſubjects. | 


LET us therefore now take a view of the laws in force 
againſt the papiſts ; who may be divided into three claſſes, 
perſons profeſſing popery, poptſh recuſants convict, and po- 
piſh prieſts. 1. Perſons profeſſing the popiſh religion, beſides 
the former penalties for not frequenting their pariſh church, are 
diſabled from taking any lands either by deſcent or purchaſe, 
after eighteen years of age, until they renounce their errors; 
they muſt at the age of twenty one regiſter their eſtates before 
acquired, and all future conveyances and wills relating to 
them; they are incapable of preſenting ta any advowſon, or 
granting to any other perſon any avoidance of the ſame ; t 
may not keep or teach any ſchool under pain of perpetual i im. 
priſonment; and, if they willingly ſay or hear maſs, they 
feit the one two hundred, the other one hundred marks, 0 
each ſhall ſuffer a year's impriſonment. Thus much for pe 
ſons, who, from the misfortune of family prejudices or £ ul 
wiſe, have conceived an unhappy attachment to 15 Romiſh 
church from their infancy, and publicly profels ĩt's errors. But 
if any evil induſtry is uſed to rivet theſe errors upon them, if 
any perſon ſends another abroad to be educated in the popiſh 
religion, or to reſide in any religious houſe abroad for that 
purpoſe, or contributes to their maintenance when there; 
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both the ſender, the ſent, and the contributor, are di ſubled to 
ſue ini lat or equity, to be executor or adminiſtrator to any 
perſon, to take any legacy or deed of gift, and to bear any 
office in the realm, and ſhall forfeit all their goods and chat- 
tels, and likewiſe all their real eſtate for life. And where theſe 
errors are alſo aggravated by apoſtacy,” or perverſion, where a 
perſon is feconciled to the ſee of Rome or procures others to 
be reconciled, the offence amounts to high'treaſon. 2. Popiſh 
Fecuſants,' convicted in a court of law of not attending the 
ſervice of the church of England, are ſubject to the follow- 
ing diſabilities, penalties, and forfeitures, over and above 
thoſe before- mentioned. They are conſidered as perſons ex- 
communicated; they can hold no office or employment; they 
muſt not keep arms in their houſes, but the ſame may be ſeiſed 
by the juſtices of thepeace; they may not come within ten miles 
of London, on pain of 1001; they can bring no action at 
law, or ſuit in equity; they are not permitted to travel above 
five miles from home, unleſs by licence, upon pain of forfeit- 
ing all their goods ; and they may not come to court under 
pain of t00/. No marriage or burial of ſuch recuſant, or 

baptiſm of his child, ſhall be had otherwiſe than by the mi- 
niſters of the church of England, under other ſevere penalties. 
A married woman, when recuſant, ſhall forfeit two thirds of 
her dower or jointure, may not be executrix or adminiſtratrix 
to her huſband, nor have any part of his goods; and during 
the coverture may be kept in priſon, unleſs her huſband re- 
deems her at the rate of 10l. a month, or the third part of all 
his lands. And, laſtly, as a feme-covert recuſant may be im- 
priſoned, ſo all others muſt, within three months after con- 
viction, either ſubmit and renounce their errors, or, if required 
ſo to do by four juſtices, muſt abjure and renounce the realm: 
and if they do not depart, or if they return without the king's 
licence, they ſhall be guilty of felony, and ſuffer death as 
felons without benefit 'of, clergy. There is alſo an inferior 
ſpecies of recuſancy, (refuſing to make the declaration againſt 
popery enjoined by ſtatute 30 Car, II. ft. 2. when tendered by 
the proper magiſtrate) which, if the party reſides within ten 
miles of London, makes him an abſolute recuſan; convict; or, 
if at a greater diſtance, ſuſpends him from having any ſeat in 
par- 
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parliament, keeping arms in his houſe, or any been 
value of, five pounds. This is the ſtate, by the laxys nom in 
being*, of a lay papiſt. But, 3. The remaining ſpecies on de- 
gree, viz, popiſh prieſts, are in a ſtill more dangerous condition. 
By ſtatute 11 & 12 W. III. c. 4. popiſh prieſts or biſhops, ce- 
lebrating maſs or exerciſing, any parts of their functions in 
England, except in the houſes of embaſſadors, are liable to 
perpetual imptiſonment. And by the ſtatute 27 Elia. c. a. any 


popiſh prieſt, born in the dominions of the crown of England, 


who ſhall come over hither from beyond ſea, (unleſs driven 
by ſtreſs of weather and tarrying only a reaſonable time) or 
ſhall be in England three days without conforming and taking 
the oaths, is guilty of high treaſon : and all perſons harbour- 
ing him are guilty of felony without the benefit of clergy. + 


THIS is a ſhort ſummary of the laws againft the papiſts, 
under their three ſeveral claſſes, of perſons profeſſing the po- 
piſh religion, popiſh recuſants convict, and popiſh prieſts. 
Of which the preſident Monteſquieu obſerves *, that they are 
ſo rigorous, though not profeſſedly of the Gee kind, 
that they do all the the hurt that can poſſibly be done in cold 
blood. But in anſwer to this it may be obſerved, (what foreign- 
ers who only judge from our ſtatute book are not fully ap- 


prized of) that theſe laws are ſeldom exerted to their utmoſt - | 


rigor : and indeed, if they were, .it would be very difficult to 
excuſe them, For they are rather to be accounted, for from 
their hiſtory, and the yrgency of the times which. produced 
them, than to be approved (upon a cool review) as aſtanding 
ſyſt-m : of law. The reſtleſs machinations of the jeſuits during 
the reign of Elizabeth, the turbulence and uneaſineſs of the 
papiſts under the new religious eſtab] iſhment, and the boldneſs 
of their hopes and wiſhes for the ſucceſſion of the queen of 


| Scots, obliged the parliament to counteract ſo dangerous a ſpirit 


by laws of a great, and then perhaps neceſlary, ſeverity. The 
powder-treaſon, in the ſucceeding reign, ſtruck a panic into 


b Stat, 23 Elis. MI 27 Elis. c. 2. 12 & 12 W. III. c. 4. 12 Ann, ft. 2. 
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James I, which operated in different ways: it occaſioned the. 
enafting of new laws aguinſt the papiſts; but deterred him 
from putting them in execution. The intrigues of queen Hen 
rietta in the reign of Charles I, the proſpect of a popifh ſuc- 
ceſſor in that of Charles II, the aſſaſſination- plot in the reign 
of king William, and the avowed claim of a popiſſi pretender 
to theerown in ſubjequent reigns, will account for the exten- 
ſion of theſe penalties at thoſe ſeveral periods of our hiſtory, Bur 
if 4 time ſhould ever arrive, and perhaps it is not very diftant, 
when all fears of a pretender ſhall have vanifhed, and the power 
and influence of the pope ſhall become feeble, ridiculous, and 
deſpicable, not only in England but in every kingdom of Eu. 
rope; it probably would not then be amiſs to review and foften 
theſe rigorous edicts; at leaſt till the civil principles of the ro- 
man catholics called again upon the legiſlature to renew them: 

for it ought not to be left in the breaſt of every mercileſs 
bigot, to drag down the vengeance of theſe occaſional laws 
upon inoffenſive, though miſtaken, ſubjects; in oppoſition ta | 
the lenient inclinations of the civil magiſtrate, and to the de- 
ſtruction of every principle of toleration and religious liberty. 


Isx order the better to ſecure the eſtabliſhed church againſt 
perils from non-conformiſts of all denominations, infdels,' 
turks, jews, heretics, papiſts, and ſectaries, there are however 
two bulwarks erected; called the corporation and teft acts: by 
the former of which © no perſon can be legally elected to any 
office relating to the government of any city or corporation, 
unleſs, within a twelvemonth before, he has received the fa- 
crament of the lord's ſupper according to the rights of the 
church of England ; and he is alfo enjoined to take the oaths 
of allegiance and ſupremacy at the fame time that he takes the 
oath of office: or, in default of either of theſe requifites, fuch 
election ſhall be void. The other, called the teſt act i, directs 
all officers civil and military to take the oaths and make the 
declaration againſt tranſubſtantiation, in any of the king's! 
courts at Weſtminſter, or at the quarter ſeſſions, within fix 
calendar months after their admiſſion; and alſo within the 
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ſame time to receive the ſacrament of the lord's ſupper 
according to the uſage of the church of England, in ſome» 
public church immediately after divine ſervice and ſermon, 
and to deliver into court à certificate thereof ſigned by the 
miniſter and church- warden, and alſo to prove the ſame by 
two credible witneſſes; upon fortgiture of 500 , and diſa- 
dility to hold che ſaid office. And of much the. fame na- 
ture with theſe is the ſtatute 7 Jac, I, c, 2. which permits 
no perſons to be naturalized or reſtored in blood, but ſuch, 
AS undergo a like teſt : which teſt having been removed 
in 1753, in fayour of the Jews, was the next ſeſſian 1 
liament- reſtored again with fome eee | 


Tavs much for offences, which ſtrike at our i 

n, or the doctrine and diſcipline of the church of England 
qe I proceed now to conſider ſome groſs impieties 
and general immoralities, which are taken notice of and pu- 
niſhed by our municipal law; frequently in concurrence with 
the eccleſiaſtical, to which the cenſure of many. of them does 
alſo of right appertain ; though with a view ſomewhat diffe- 
rent: the ſpiritual court puniſhing all ſinful enormities for the 
ſake of reforming the private ſinner, pro ſalute animae z' while 
the temporal courts reſent the public affront toreligion and mo- 
rality, on which all government muſt depend for ſupport, and 
correct more for the ſake of example than private amendment. 


IV. Tux fourth ſpecies of offences therefore, more imme 
diately againſt God and religion, is that of blaſphemy againſt 
the Almighty, by denying his being or providence z or by 
contumelious reproaches of our ſaviour Chriſt, Whither alſo 
may be referred all prophane ſcoffing at the holy ſcripture, or 
expoſing it to contempt and ridicule, Theſe are offences 
puniſhable at common law by fine and impriſonment, / or 
other infamous corporal puniſhment 5 ; as Wen is 
part of the Jaws of England l, | | 


V. SOMEWHAT allied to this, though in an isdn 
Bree, is the offence of profane and common ſiugaring and cu 
1 Hawk, P. C. 7 þ x Vent. 293, 2 Strange, 834. | 
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ng. By the laſt ſtatute againſt which, rg Geo. H. c. al. 
i, oh repeals all former ones, 'every labouret ſailor, or ſola 
dier ſhall» forfeit 1's, for every profane oath or curſe, every 
other perſon under the degree of a gentleman 25s. and every 
gentleman or perſon of ſuperior rank 5s. to the poor of the 
pariſh; and, on a ſecond conviction, double; and, for every 
fubſequent conviction, treble the ſum firſt foifeited; with all 
charges of conviction: and in default of payment ſhall be ſent 
to the houſe of correction for ten days. Any juſtice of the 
peace may convict upon his own hearing, or the teſtimony 
of one witneſs : and any conſtable or peace officer, upon his 
own hearing, may ſecure any offender and carry him before a 
Juſtice, and there convi& him. If the juſtice omits his duty, 
ne forfeits* 51, and the conſtable 405. And the act is to be 
read in all pariſh churches, and public chapels, the ſunday 
After every quarter day, on pain of 57. to be levied by warrant 
from any juſtice. Beſides this puniſhment for taking God's 
name in vain in common difcourſe, it is enacted by ſtatute 
3 Jac. I. c. 21. that if in any ſtage play, interlude, or ſhew, 
the name of the holy trinity, or any of the perſons therein, be 
jeſtingly or profanely uſed, the offender ſhall forfeit roh © one 
r po to the king, and the other to the informer, 


VL A eern ſpecies of offences againſt God and religion, 
ef which our ancient books are full, is a crime of which one 
knows not well what account to give. I mean the offence of 
witchcraft, conjuration, inchantment, or ſorcery. To deny the 
poſſibility, nay, actual exiſtence, of witchcraft and ſorcery, is 
at once flatly to contradict the revealed word of Ged, in va- 
'Tious paſſages both of the old and new teſtament : and the 
thing itſelf is a truth to which every nation in the world hath 
Tn it's turn borne teſtimony, either by examples ſeemingly well 
atteſted, or by prohibitory laws, which at leaſt ſuppoſe the poſ- 
ſibility of a commerce with evil ſpirits. The civil law puniſhes 
with death not only the ſorcerers themſelves, but alſo thoſe 
who conſult them!; imitating in the former the expreſs law 
of God k, thou ſhalt not ſuffer a witch to live.“ And our 
own her, both before and ſince the conqueſt, have been 
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equally penal; ranking this crime in the ſame claß with he- 
reſy, and condemning both to the flames. The preſident 
Monteſquieu ® ranks them alſo both together, but with a very 
different view : laying it down as an important maxim, that 
we ought to be very circumſpect in the proſecution of magie 
and hereſy ; becauſe the moſt unexceptionable conduct, the 

pureſt morals, and the conſtant practice of every duty in tife, 
are not a ſufficient ſecurity againſt the ſuſpicion of crimes liks 
theſe, And indeed the ridiculous ftories that are generally 
told, and the many impaſtures and deluſions that have been 
diſcovered | in all ages, are enough to demoliſh all faith in ſuch 
a dudious crime; if the contrary evidence were not alſo ex- 
tremely ſtrong. Wherefore it ſeems to be the moſt eligible 
way to conclude, with an ingenious writer of our own ®, that 
- in general there has been ſuch a thing as witchcraft ; though 
one cannot give credit to any particular modern inſtance of it. 


Ov forefathers were ſtronger believers, when they enacted 
by ſtatute 33 Hen. VIII. c. S. all witchcraft and ſorcery to be 
felony without benefit of clergy ; and again by ſtatute 1 Jac. I. 
c. 12. that all perſons invoking any evil ſpirit, or conſulting, 
covenanting with, entertaining, employing, feeding, or re- 
. warding any evil ſpirit ; or taking up dead bodies from their 
graves to be uſed in any witchcraft, forcery, charm, or in- 
chantment ; or killing or otherwife hurting any perſon by 
ſuch infernal arts; ſhould be guilty of felony without benefit 
of clergy, and ſuffer death. And, if any perſon ſhould attempt 
by ſorcery to diſcover hidden treaſure, or to reſtore- ſtolen 
goods, or to proyoke unlawful love, or to hurt any man ot 
beaft, though the ſame were not effected, he or ſhe ſhould ſuf- 
fer impriſonment and pillory for the firſt offence, and death 
for the ſecond. Theſe acts continued in force till lately, to 
the terror of all antient females in the kingdom : and many 
poor wretches were ſacrificed thereby to the prejudice of their 
neighbours, and their own illuſions ; not a few having, by 
fome means or other, confeſſed the fact at the gallows. But 
all executions for this dubious crime are now at an end; our 
legiſlature having at len gth followed the wiſe exam ple of 
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Louis Kix i in ans who thonght proper, by an edict 0 
reſtrain the tribunals of juſtice from receiving informatiqns of 
witchcraft *. And accordingly it is with us enacted b y flatate 
g Geo. II. c. 5. that no proſecution ſhall for "IF a be car» 
ried on againſt any perſon for conjuration, witchcraft, ſorcery, 
or inchantment. But the miſdemeſnor of perſons pretending 
to uſe witchcraft, tell fortunes, or diſcover ſtolen goods by 
{kill in the occult ſciences, is ſtill deſervedly puniſhed with a 
N s impriſonment, and ſtanding four times in . pilory. 


VII. AsEVExrn ſpecies of offenders in x this claſs are all 
religious impy/tors : ſuch as falſely pretend an extraordinary 
commiſſion from heaven; or terrify and abuſe the people with 
falſe denunciations of judgments. Theſe, as tending to ſuþ- 
vert all religion, by bringing it into ridicule and contempt, 
are puniſhable by the temporal courts with fine, impriſon- 
ment, and infamous corporal puniſhment ?. 


| vitt. Siu v, or the corrupt preſentation of any one to 
an eccleſiaſtical benefice for gift or reward, is alſo to be con- 
fidered as an offence againſt religion; as well by reaſon of the 
ſacredneſs of the charge which is thus profanely bought and 
ſold, as becauſe it is always attended with ag in the per- 
ſon preſented . The ſtatute 31 Eliz. c. 6. (which, ſo far 
as it relates to the forfeiture of the right of preſentation, was 
conſidered in a former book *) enacts, that if any patron, for 
money or any other corrupt conſideration or promiſe, directly 
or indirectly given, ſhall preſent, admit, inſtitute, induct, 
inſtall, or collate any perſon to an eccleſiaſtical benefice or 
dignity, both the giver and taker ſhall forfeit two years value 
of the benefice or dignity ; one moiety ta the king, and the 
other to any one who will ſue for the ſame, If perſons alſo 
corruptly reſign or exchange their benefices, both the giver 
and taker ſhall in like manner forfeit double the value of the 
money or other corrupt conſideration. And perſons who ſhall 


. © Voltaire Siecl. Louis xiv. ch. 29. the crimes puniſhable ip France. 
Mod. Univ, Hiſt, xxv.215, Yet Vough- p 1 Hawk, P. C. 7, 5 
lans {de droit criminel, 354. 459.) ſtill 4 Zlnſt. 156, 

teekons up lorcery and witchcraft among 1 See Vol. II. pag, 279. 
corruptly 
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Hall incur a like forfeiture of forty pounds ; and 
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7 00 or licence any migiſter, or poop Min, 
ordained or licenced. (which is the true 5 of. tam 


himſelf of ten poynds, belides an incapacity to hold any. Pl 
cleſiaſtical preferment for ſeven. years afterwards. 
elections and reſignations in colleges, hoſpitals, and. other 
eleemoſynary corporations, are alſo puniſhed by the ſame ſta- 
tute with forfeiture of the double value, vacating the place or 
office, and a devolution of the right of election for that * 

to the crown. | | 


IX. PRoFANATION of the lord's day, or e breaking, 
is a ninth offence againſt God and religion, puniſhed by the 
municipal Jaws of -Eggland, For, beſides the notgrigus. in- 
decency and ſcandal, of permitting any ſecular buſineſs to be 
publicly. tranſacted on that day, in a country proſeſſing chriſ- 
tianity, and the corruption of morals which uſually follows 
it's profanation, the keeping one day in ſeyen holy, as a time 
of relaxation and refreſhment as well as for public worſhip, 
is of admirable ſervice to a ſtate, conſidered merely as à civil 
inſtitution. It humanizes by the help of converſation 
ſociety the manners of the lower claſſes ; which would other- 
wiſe degenerate into a ſordid ferocity and ſayage ſelfiſhneſs of 
ſpirit: it enables the induſtrious workman to purſue his o- 
cupation in the enſuing week with health and chearfulneſs : 
it imprints on the minds of the people that ſenſe of their duty 
to God, ſo neceſſary to make them good citizens ; but which 
yet would be worn out and defaced by an unremitted conti- 
nuance of labour, without any ſtated. times of recalling them 
to the worſhip of their maker, And therefore the laws of 
king Athelſtan * forbad all merchandizing on the lord's day, 
under very ſevere penalties, And by the ſtatute 27 Hen, VI. 
c. 5. no fair or market ſhall be held on the principal feſtivals, 
good friday, or any ſunday (except the four ſundays in har- 
yeſt) on pain of forfeiting the goods expoſed to ſale. And, 
ſince, by the ſtatute 1 Car. I. c. 1. no perſon ſhall aſſemble, 
out of their own pariſhes, for any ſport whatſoever upon this 
day; nor, in their pariſhes, ſhall uſe any bull or bear bait- 
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ing, interludes, plays, or other unawful exerciſes,” or paß. 
times; on pain that every offender ſhall pay 35. 4d. to the 
poor. This ſtatute does not prohibit,” but rather impliedly 
allows, any innocent recreation or amuſement, within their 
reſpective pariſhes, even on the lord's day, after after divine ſervice 
is over. But by ſtatute 29 Car. II. c. 7. no perſon is allow- 
ed to work on the lord's day, or uſe any boat or barge, or ex- 
| poſe any goods to ſale ; except meat in public houſes, milk 
at certain hours, and Works of neceſſity or charity, on for- 
feiture of 5 1. Nor ſhall any drover, carrier, or the like, 
on upon that = under Jai of Ry ſhillings.” 


"xx; Ditoweznvess | is alſo puotffied by ſtatute 4 Jac. I. 


c. 5. with the forfeiture of 55; or the ſitting ſix hours in the 


ſtocks: by which time the ſtatute preſumes the offender will 


bave regained his ſenſes, and not be liable to do miſchief to. 


bis neighbours. And there are many wholeſome ſtatutes, by 
way of prevention, chiefly paſſed in the ſame reign” of 
James I, which regulate the licencing of ale-houſes, and 


puniſh perſons found tippling therein; or the maſters of ſuch 


* 
[4 
. 


houſes permitting them. 


XI. Tar laſt offence which I ſhall mention, more im- 


mediately againſt religion and morality, and cognizable by 


the temporal courts, is that of open and notorious lewaneſs : 
either by frequenting houſes of ill fame, which is an indict- 
able offence* :; or by ſome groſsly ſcandalous and public in- 
decency, for which the puniſhment is by fine and imprifon- 
ment. In the year 1650, when the ruling powers found it 
for their intereſt to put on the ſemblance of a very extraordi- 
'nary ſtrictneſs and purity of morals, not only inceſt and wilful 
adultery were made capital crimes; but alſo the repeated act 
of keeping a brothel, or committing fornication, were (upon 
a ſecond conviction) made felony without benefit of clergy”. 
But at the reſtoration, when men from an abhorrence of the 
'hypocriſy of the late times fell into a contrary extreme, of 


licentiouſneſs, it was not thought proper to renew a law of 


t Poph. 208, * Scobell, 12 1. 
y x Siderf, 163, vE 
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ſuch unfaſhionable rigour. And theſe offences have been ever. 
ſince left to the feeble coercion of the ſpiritual court, accord 
ing to the rules of the canon law ; a law which has treated 
the offence of incontinence, nay even adultery itſelf, with a 

| great degree of tenderneſs and lenity ; owing perhaps to the 
conſtrained celibacy of it's firſt compilers, ,The temporal 
courts; Quanibeſ ue: ae. copptrancn-of the exms. of adujane 
ry, e e ere co . 


Bur, before we quit chis ſubject, we muſt take notice of 
the temporal puniſhment for haying b, children, conſi- 
dered in a criminal light; for with regard to the maintenance 
of ſuch illegitimate offspring, which is a civil concern, we 
have formerly ſpoken at large 7. By the ſtatute 18 Eliz. c. 3. 
two juſtices may take order for the puniſhment of the mother 
and reputed father; but what that puniſhment ſhall be is not 
therein aſcertained : though the contemporary expoſition was, 

that a corporal puniſhment was intended. By ftatute 7 Jac. I. 
c. 4. a ſpecific puniſhment (viz, commitment to the houſe 
of correction) is inflicted on the woman only, But in both 
caſes, it ſeems that the penalty can only be inflicted, if the 
baſtard becomes chargeable to the pariſh ; for otherwiſe 
the very maintenance of the child is conſidered as a degree of 


NPY. - SIC. 
4 r © . 


7 puniſhment. By the laſt mentioned ſtatute the juſtices may 
: commit the mother to the houſe of correction, there to be 
. puniſhed and ſet on work for one year; and, in caſe of a ſea 
* cond offence, till ſhe find ſureties never to offend again. 
a * See Vol. III. pag. 139, 2 Dult. juſt, ch. 11. | 
p 7 See Vol, I. pag: 458, * 
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CAE . FIFTH. 


= OFFENCES AGAINST THE LAW 
oF NATIONS. 


A CCORDING to the method marked out in the 
| A preceding chapter, we are next to conſider the offences 
more immediately repugnant to that univerſal law of ſociety, 
which regulates the mutual intercourſe between one ſtate and 
another; thoſe, I mean, which are n animadverted 
on, as 2 ſuch, by the Engliſh law, 


Taz law of nations is a ſyſtem of rules, deducible by na- 


tural reaſon, and eſtabliſhed by univerſal conſent among the 


civilized inhabitants. of the world *; in order to decide all 
diſputes, to regulate all ceremonies and civilities, and to in- 
ſure the obſervance of juſtice and good faith, in that inter- 
courſe which muſt frequently occur between two or more 
independent ſtates, and the individuals belonging to each“. 
This general law is founded upon this principle, that differ- 
ent nations ought in time of peace to do one another all the 
good they can; and, in time of war, as little harm as poſſi- 
ble, without prejudice to their own real intereſts ©, And, as 
none of theſe ſtates will allow a ſuperiority in the other, there- 
fore neither can dictate or preſcribe the rules of this law to 
the reft ; but ſuch rules muſt neceſſarily reſult from thoſe 


a Ef. 1. 1. 9. © Sp. L. b. 1. c. 3. 
b See Vol. I, pag. 43. Thy | , 
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principles of natural juſtice, i in which all the learned of every 
nation agree: or they depend upon mutual compacts or 
treaties between the reſpective communities; in the conſtrue - 

tion of which there is alſo ho judge to reſort to, but the law - 
of nature and reaſon, being the only one in which all the 
contracting parties ate equally converlant; and to-which . 
are e ſubject: 


In arbitrary ſtates this law; whierever it contradicts A is 
not provided for by the municipal law of the country, is en- 
forced by the royal power: but ſince in England no royal 
power can introduce a new law, or ſuſpend the execution of 
the old, therefore the law of nations (wherever any queſtion 
ariſes which is properly the object of it's juriſdiction) is here 
adopted in it's full extent by the common law, and is held 
to be a part of the law of the land. And thoſe acts of patha- - 
ment, which have from time to time been made to enforce 
this univerſal law, or to facilitate the'execution of it's deci- 
ſions, are not to be conſidered as introductive of any new 
rule, but merely as declatatory of the old fundamental conſti- 
tutions of the kingdom; without which it muſt ceaſe to be a 
part of the civilized world. Thus in mercantile queſtions, - 
ſuch as bills of exchange and the like; in all marine cauſes, 
relating to freight, average, demurrage, inſurances, bottom- ' 
ry, and others of a ſimilar nature; the law-merchant*, which 
is a branch of the law of nations, is regularly and conſtantly 
adhered to. So too in all diſputes relating to prizes, to ſhip- 
wrecks, to hoſtages, and ranſom bills, there is no other rule 
of deciſion but this great univerſal law, collected from hiſtory * 
arid uſage, and ſuch writers of all nations and languages on 
are generally approved and allowed of. 


Bur, though in civil tranſactions and queſtions of pro- 
perty between the ſubjects of different ſtates, the law of na- 
tions has much ſcope and extent, as adopted by the law of 
England; yet the preſent branch of our enquiries will fall 


4 See Vol. I. pag. 273+ ; 
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within a narrow eompaſs, as offences againſt the law of na- 
tions can rarely be the object of the criminal law of any par- 
ticular ſtate. For offences againſt this law are principally in- 
_ cident to whole ſtates or nations: in which caſe recourſe can 
only be had to war; which is an appeal to the God of hoſts, 

to puniſh ſuch infractions of public faith, as are committed 
by one independent people againſt another: neither ſtate hav- 
ing any ſuperior juriſdiction to reſort to upon earth for juſtice. 
But where the individuals of any ſtate violate this general 
law, it is then the intereſt as well as duty of the govern- 
ment, under which they live, to animadvert upon them with 
a becoming ſeverity, that the peace of the world may be 
maintained. For in vain would nations in their collective 
capacity obſerve theſe univerſal rules, if private ſubjects were 
at liberty to break. them at their own diſcretion,, and involve 
the two ſtates in a war. It is therefore incumbent upon the 
nation injured, firſt to demand ſatisfaction and juſtice, to be 
done on the offender, by the ſtate to which he belongs; and, 
if. that be refuſed, or neglected, the ſovereign. then avoves 
himſelf an accomplice or abettor of his ſubject's crime, and 
draws upon his community the calamities of foreign war. 


Tx principal offences againſt the law of nations, animad- 
verted on as ſuch by the municipal laws of England, are 
of three kinds; 1. Violation of ſafe- conducts; 2. Infcinge- 
ment of the rights of embaſſadors; and, 3, Pimey, | 


1. As to the firſt, violation of ſafe-condudts or paſſparts, ex- 
preſsly granted by the king or his embaſladors © to the ſub- 
jects of a foreign power in time of mutual war; or, com- 
mitting acts of hoſtility againſt ſuch as are imamity,. league, 
or truce with us, who are here under a general implied ſafe- 
conduct; theſe are breaches of the public faith, without the 
preſervation of which. there can be no intercourſe or com- 
merce between one nation and another : and ſuch offences 
may, according to the writers upon the law of nations, be a 
juſt ground of a national war; ſince it is not in the power of 


e See Vol. I. pag. 290, 
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che foreign be to cauſe juſtice to be done to his 8 
the very individual delinquent, but he muſt require it of the 
. whole community. And as during the continuance of any 
ſafe-conduCt, either expreſs or implied, the foreigner is un- 


der the protection of the king and the law; and, more eſpe- 
- cially, as it is one of the articles of magna carta , that foreign 


merchants ſhall be intitled to ſafe - conduct and fecurity 
throughout the kingdom; there is no queſtion but that any 
violation of either the perſon or property of ſuch foreigner 


may be puniſhed by indictment in the name of the king, 


whoſe honour is more particularly engaged in fupporting his 
own ſafe- conduct. And, when this malicious rapacity was 
not confined to private individuals, but broke out into gene- 


ral hoſtilities, by the ſtatute 2 Hen. V. ſt. x. c. 6. breaking 


of truce and ſafe conduQs, or abetting and receiving the 


truce- breakers, was (in affirmance and ſupport of the law of 
nations) declared to be high treaſon againſt the crown and 
_ dignity of the king; and conſervators of truce and ſafe- con- 
ducts were appointed in every port, and impowered to hear 


and determine ſuch treaſons (when committed at ſea) ac- 


, cording to the antient marine law then practiſed in the ad- 


miral's court : and, together with two' men learned in the 
law of the land, to hear and determine according to that law 
the ſame treaſons, when committed within the body of any 
county. Which ſtatute, fo far as it made theſe offences 
amount to treaſon, was ſuſpended by 14 Hen. VI. c. 8. and 
repealed by 20 Hen. VI. c. 11. but revived by 29 Hen. VI. 
c. 2. which gave the ſame powers to the lord chancellor, al- 
ſociated with either of the chief juſtices, as belonged to the 
conſervators of truce and their aſſeſſors; and enacted that, 
notwithſtanding the party be convicted of treaſon, the injut- 
ed ſtranger ſhould have reſtitutien out of his effects, prior to 
any claim of the crown. And it is farther enacted by the 
ſtatute 31 Hen, VI. c. 4. that if any of the king's ſubjects at- 
tempt or offend, upon the ſea, or in any port within the 
king's obeyfance, againſt any ſtranger in amity, league, or 
truce, or under ſafe- conduct; and eſpecially by attaching 
f 9 Hen. III. c. 36, N pag. 259% CM. 
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bis perſon, or ſpoiling him, or robbing him of his goods ; 
the lord chancellor, with any of the juſtices of either the 
king's-bench or common pleas, may cauſe full reſtitution 
b. neee ee | | 
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1 11 is to be- abſerred, that the ſuſpending and repealing 
acts of 14 & 20 Hen. VI, and alſo the reviving act of 
29 Hen. VI, were only temporary; ſo that it ſhould ſeem 
- that, after the expiration of them all, the ſtatute 2 Hen. V 
continued in full force: but yet it is conſidered as extinct by 
| the ſtatute 14 Edw, IV. c. 4. which revives and confirms all 
ſtatutes and ordinances, made before the acceſſion of the 
- houſe of York, againſt breakers of amities, truces, leagues, 
and ſafe · conducts, within an expreſs exception ta the ſtatutes 
of 2 Hen, V. But (however that may be) I apprehend it 
was finally repealed by the general ſtatutes of Edward VI and 
queen Mary, for aboliſhing new-created treaſons; though 
_ fir Matthew Hale ſeems to queſtion it as to treaſons commit- 
ted on the ſea®, But certainly the ſtatute of 31 Hen. VI Pr 
mains in full force to this day. 


II. As to the rights of embaſſaders, which are alſo eſta- 
bliſhed by the law of nations, and are therefore matter of 
- univerſal concern, they have formerly been treated of at 
largeb. It may here be ſufficient to remark, that the com- 
mon law of England recognizes them in their full extent, 
by immediately ſtopping all legal proceſs, ſued out through 

the ignorance or raſhneſs of individuals, which may intrench 
ppon the immunities of a foreign miniſter or any of his train. 
And, the more effectually to enforce the law of nations in 

a this reſpect, when violated through wantonneſs or inſolence, 

it is declared by the ſtatute 7 Ann. c. 12. that all proceſs 
whereby the perſon of any embaſſador, or of his domeſtic or 

. domeſtic | ſervant, may be arreſted, or his goods diſtreined or 

| ſeiſed, ſhall be utterly null and void; and that all perſons 

. proſecuting, foliciting, or executing ſuch proceſs, being 
convicted by confeſſion or the oath of one witneſs, before the 


b 1 Hal. P. C. 267, b See Vol, I. pag, 253. | 
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lord chancellor and the chief juſtioes, or any two of them, 
ſhall be deemed violators of the laws of nations, and diſturb- 
ers of the public repoſe ; and ſhall ſuffer ſuch penalties and 
corporal puniſhment as the faid judges, or any two of them, 
ſhall think fit!. Thus, in caſes. of extraordinary outrage, 
for which the law hath provided no ſpecial penalty, the le- 
giſlature hath intruſted to the three principal judges of the 
kingdom an unlimited power of don Mar. =_ puniſhment 
to the crime, | < 


III. Laar the crime of piracy, or robbery and depre- 
dation upon the high ſeas, is an offence againſt the univerſal 
law of ſociety ; a pirate being, according to fir Edward 
Coke *, hoftis humani generis. As therefore he has renounced 
all the benefits of ſociety and government, and .has reduced 
himſelf afreſh to the ſavage ſtate of nature, by declaring war 
againſt all mankind, all mankind muſt declare war againſt 
him: ſo that every community hath a right, by the rule of 
ſelf-defence, to inflict that puniſhment upon him, which 
every individual would in a ſtate of nature have been other- 
wiſe entitled to do, for any invaſion of his perſon or perſonal 


property. £54 

By the antient common law, piracy, if committed by 2 
ſubject, was held to be a ſpecies of treaſon, being contrary 
to his natural allegiance ; and by an alien to be felony only: 2 


dut now, ſince the ſtatute of treaſons, 25 Edw. III. c. 2. it 


is held to be only felony in a ſubject i. Formerly it was 
only cognizable by the admiralty courts, which proceed by 


the rules of the civil law ®, But, it being inconſiſtent with 


the liberties of the nation, that any man's life ſhould 'be 


taken away, unleſs by the judgment of his peers, or the 
common Jaw of the land, the ſtatute 28 Hen. VIII. c. 15. 


eſtabliſhed a new juriſdiction for this purpoſe ; which pto- 
ceeds according to the courſe of the common law, and of 
which we ſhall ſay more hereafter. | 

i See the occaſion of making this 1 Bid, 
ſtatute ; Vol. I. pag, 255 | m 1 Hawk. Pp, c. 1. 
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e offency einen, by. common law, conſiſts in com». 
mitting thoſe acts of robbery and depredation upon the high 
ſeas, which, if committed upon land, would have amounted 
to felony there", But, by Ratute, ſome other offences are 
made piracy allo :. as, by ſtatute. 11 & I2 W,. III. c. 3. if any 
natural born ſubject commits any act of haſtility upon the 
high ſeas, againſt others of his majeſty's ſubjects, under co- 
lour of a commiſſion from any foreign power ; this, 
it would only be an act of war in an alien, ſhall be conſtrued 
piracy in a ſubject. . And farther, any commander, or other 
ſeafaring perſon, betraying his truſt, and running away with 
any ſhip, |baat, ordnance, ammunition, or goods; or yield- 
ing them up voluntarily to a pirate ; or conſpiring to do theſe 
Fi or any * alfaulting the commander of a veſſel, to 

inder him from fighting i in defence of his ſhip, or confining 
him, or cauſing or endeavouring to cauſe a revolt on board; 


Il, for each of theſe offences, be adjudged a pirate, felon, 


and robber, and ſhall ſuffer death, whether he be principal, 


or merely acceſſory by ſetting forth ſuch pirates, or abetting 
em before the fact, or receiving or concealing them or 
their goods after it. And the ſtatute 4 Geo. I. c., II. ex- 


| preſs] y excludes the principals from the benefit of clergy. By 
the ſtatute 8 Geo. I. c. 24. the trading with known pirates, 


or furniſhing them with ſtores or ammunition, or fitting out 
any veſſel for that purpoſe, or in any wiſe conſulting, com- 
bining, confederating, or correſponding with them; or the 


forcibly boarding any merchant veſſel, though without ſeiſing 


or carrying her off, and deſtroying or throwing any of the 
goods overboard ; ſhall be deemed piracy : and ſuch acceſſo- 
ries to piracy as are deſcribed by the ſtatute of king Willi 

are declared to be principal pirates, and all pirates convidted 


by virtue of this act are made felons without benefit of clergy. 


By the ſame ftatutes alſo, (to encourage the defence of mer- 
chant veſſels againſt pirates) the commanders or ſeamen 
wounded, and the widows of ſuch ſeamen as are ſlain, in 
any piratical engagement, ſhall be entitled to a bounty, to 


n 1 Hawk, P. C. 100, 


be 
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be divided among them, not exceeding one fiftieth part of 


the value of the cargo on board : and ſuch wounded ſeamen 
ſhall be entitled to the penſion of Greenwich hoſpital; which 
no other ſeamen are, except only ſuch as have ſerved in à ſhip 
of war. And if the commander ſhall behave cowardly, by 
not defending the ſhip, if ſhe carries guns or arms, or ſhall 
diſcharge the mariners from fighting, ſo that the ſhip falls 
into the hands of pirates, ſuch commander ſhall forfeit- all 
his wages, and ſuffer fix months. impriſonment, Laſtly, by 
ſtatute 18 Geo. II. c. 30. any natural born ſubject, or denizen, 
who in time of war ſhall commit hoſtilities at ſea againſt any 
of his fellow-ſubjects, or ſhall affiſt an enemy on that ele» 
ment, is liable to be tried and . as a 1 | 


THESE are the orincigal caſes, in which hs * 
of England interpoſes, to aid and enforce the law of nations, 
as a part of the common law; by inflicting an adequate pu- 
nifhment upon offences againſt that univerſal law, committed 
by private perſons, We ſhall proceed in the next chapter ta 
conſider offences, which more immediately affect the ſovereign 


executive power of our own particular ſtate, or the King and 


government; which ſpecies of crimes. branches itſelf into a 


much larger extent, than either of thoſe of which we haye = 
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HE third | genial diviſion or crimes conſiſts of ſuch, 
. as more eſpecially affect the ſupreme executive power, 
or the king and his government; which amount either to a 
total renunciation of that allegiance, or at the leaſt to a crt- 
minal neglect of that duty, which is due from every ſubject 
to his ſovereign. In a former part of theſe commentaries * 
we had occaſion to mention the nature of allegiance, as the 
tie or gamen which binds every ſubject to be true and faith- 
ful to his ſovereign liege lord the king, in return for that pro- 
tection which is afforded him; and truth and faith to bear of 
life and limb, and earthly honour; and not to know or hear 
of any ill intended him, without defending him therefrom, 
And this allegiance, we may remember, was diſtinguiſhed 
into two ſorts or ſpecies: the one natural and perpetual, 
which is inherent only in natives of the king's dominions; 
the other local and temporary, which is incident to aliens 
alſo, Every offence therefore more immediately affecting the 
royal perſon, his crown, or dignity, is in ſome degree a 
breach of this duty of allegiance, whether natural and innate, 
or local and acquired by reſidence : and theſe may be diſtin- 
guiſhed into four kinds; 1. Treaſon, 2. Felonies injurious 
to the king's prerogative. 3. Praemunire. 4. Other miſpri- 
ſions and contempts. Of which crimes the fuſt and principal 
is that of treaſon. 


2 Book, I. <, 10. 
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'TrEASON, proditia i in it's very name > (which is Lon 
from the French) imports a betraying, treachery, or breach 
of faith, It therefore happens only between allies, ſaith the 
mirror b; for treaſon is indeed a general appellation, made 
uſe of by the law, to denote not only offences againſt the 
king and goyernment, but alſo that accumulation of guilt RE 


which ariſes whenever a ſuperior repoſes a confidence in a 
ſubject « or inferior, between whom and himſelf there ſubſiſts 


a natural, a civil, or even a ſpiritual relation ; and the infe- 
rior ſo abuſes that confidence, ſo forgets the obligations of 
duty, ſubjection, and allegiance, as to deſtroy the life of any 
ſuch ſuperior or lord ©, This is looked upon as proceeding 


| from the ſame principle of treachery in private life, as Huld 


have urged him who harbours it to have conſpired in pyblic 
againſt his liege lord and ſovereign : and therefore for a wife 
to kill her lord or huſband, a ſervant his lord or maſter, and 
an eccleſiaſtic his lord or ordinary; ; theſe, being breaches of 
the lower allegiance, of private and domeſtic faith, are de- 
nominated petit treaſons. But when diſloyalty ſo rears it $ 
creſt, as to attack eyen majeſty ; itſelf, it is called by way of 


| eminent diſtinction high treaſon, alta proditia ; being equiva- 
| lent to the crimen laeſae majeflatis of the Romans, as Glanvil® 


denominates it alſo in our Engliſh! law. 


As this is the higheſt civil erime, which (conſidered as a 
member of the community) any man can poſſibly commit, 
it ought therefore to be the moſt preciſely aſcertained. For 
if the crime of high treaſon be indeterminate, this alone (ſays 
the preſident Monteſquieu) is ſufficient to make any govern- 
ment degenerate into arbitrary power. And yet, by the 
antient common law, there was a great latitude left in the 
breaſt of the judges, to determine what was treaſon, or not 
ſo: whereby the creatures of tyrannical princes had oppor- 
tunity to create abundance of conſtructive treaſons; that is, 
to raiſe, by f forced and arbitrary conſtructions, offences into 


de, 1. & 7 | d J. 1. c. a. 
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the crime a puniſhment of treaſon, which never were ſuf- 
pected to be ſuch. Thus the accroaching, or attempting to 
exereiſe, royal power ( very uncertain charge) Was in the 
21 Edw. III. held to be treaſon in a knight of Hertfordſhire, 
who forcibly aſſaulted and detained one of the king's ſubjets 
till he paid him of a crime, it muſt be owned, well deſery- 
ing of puniſhment ; but which ſeems to be of a coinplexion 
very different from that of treaſon. Killing the king's father, 
or brother, or even his meſſenger, has alſo fallen under the 
- fame denomination *®. The latter of which is almoſt as ty- 
rannical a doctrine as that of the imperial conſtitution of 
Arcadius and Honorius, which determines that any attempts 
or defigns againſt the miniſters of the prince ſhall be trea- 
| ford. But however, to prevent the inconveniences which 
| began to ariſe in England from this multitude of conſtructive 
treaſons, the ſtatute 25 Edw. III. c. 2. was made; which 
_ dcfines what offences only for the future ſhould be held to be 
treaſon : in like manner as the ler . alia majeſtutis among the 
Romans, promulged by Auguſtus Caeſar, comprehended all 
the antient laws, that had before been enacted to puniſh 
tranſgreſſors againſt the ſtate ', This ſtatute muſt therefore 
be our text and guide, in order to examine into the ſeveral 
ſpecies of high treaſon. And we ſhall find that it compre- 
hends all kinds of high treaſon under ſeven 2 branches, 


1. WHEN a man doth 8 or imagine the death ot 

4 our lord the king, of our lady his queen, or of their eldeſt 

«fon and heir.” Under this deſcription it is held that a 

queen regnant (ſuch as queen Elizabeth and queen Anne) 

is within the words of the act, being inveſted with royal 
power and entitled to the allegiance of her ſubjects j : but the 
| huſband of ſuch a queen is not t conprized within theſe words, 


f x Hal, P. C. $0. ſeveritate * ſceleris, qua effectum, 
£ Britt, c. 22. 1 Hawk. P. C. 34. puniri jura woluerunt ) ipſe quidem, utpote 
bh Qui de nece uirurum illuflriam, qui majeftatis reus, gladio feriatur, benis «jus 
eonfiliis et conſiftoris neſtro interſunt, ſena- omnibus fiſco nofiro addiftis, ( Ca. 9. 
torum etiam (nam et iffi pars corporis 8. 5.) 
noſtri ſunt) vel eujuſlibet peſtremo, gut 1 Gravin, Orig. 1. f. 34. 
wilitat nobiſcum, cogitaverit 5 ¶ eadem enim 3 1 Hal. P. C. 101. 


and 
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and therefore no treaſon can be committed againſt him *, 
The king here intended is the king in poſſeſſion, without 
any reſpect to his title: for it, is held, that a king d facto and 
not de jure, ot in other words an uſurper that bath got-poilef-. 
ſion of the throne, is a king within the meaning of the tas. 
tute; as there is a temporary allegiance due to him, for his 
adminiſtration of the government, and temporary protection 
of the public: and therefore treaſons committed againſt Hen 
ry VI were puniſhed under Edward IV, though all the line 
of Lancaſter had been previouſly deelared uſurpers by act of 
parliament, But the moſt rightful heir of the crown, or king 
de jure and not de facto, who hath never had plenary poſſeſſiom 
of the throne, as was the caſe of the houſe of York during 
the three reigas of the line of Lancaſter, is not a king within 
this ſtatute againſt whom treaſons may be committed . And 
a very ſenſible writer on the crown-law carries the point of 
poſſeſſion ſo far, that he holds", that a ling out of poſſeſſton 
is ſo far from having any right to our allegiance, by any other 
title which he may ſet up againſt the king: in being, thatwe 
are bound by the duty of our allegiance to reſiſt him. A 
doctrine which he grounds upon the ſtatute 11 Hen. VII. 
e. 1. which is declaratory of the common law, and pro- 
nounces all ſubjects excuſed from any penalty or ſorfeiture, 
which do aſſiſt and obey a king de facto. But, in truth, this 
ſeems to be confounding all notions of right and wrong; 
and the conſequence would be, that when Cromwell had 
murdered the elder Charles, and uſurped the power (though 
not the name) of king, the pcople were bound in duty to 
hinder the ſon's reſtoration: and were the king of Poland or 
Morocco to invade this kingdom, and by any means to get 
poſſeſſion of the crown (a term, by the way, of very looſe 
and indiſtinct ſigniſication) the ſubject would be bound by 
his allegiance to fight for his natural prince to-day, and by 
the ſame duty of allegiance to fight againſt him to- morrow. 
The true diſtinction ſeems to be, that the ſtatute of Henry 


* 3 Inſt. 7. 1 Hal. P. C. 106, ; m 1 Hawk, P. C. 36. 
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che ſeventh does by no means command any oppoſition to 
king de jure; but excuſes the obedience paid to a king 
d& fatto. When therefore a uſurper is in poſſeſſion, the 
ſubject is excuſed and jn/lified in dbeying and giving him af- 
ſiſtance : otherwiſe, under a uſurpation, no man could be 
ſafe ; if the lawful prince had a right to hang him for obedi- 
ence to the powers in being; as the uſurper would certainly 
do for difobedience. Nay farther, as the maſs of people are 
| imperfect judges of title, of which in all caſes poſſeſſion is 
prima facie evidence, the law compels no man to yield obedi- 
ence to that prince; whoſe right is by want of poſſeſſion rena 
dered uncertain and diſputable, till providence ſhall think fit 
to interpoſe in his favour, and decide the ambiguous claim: 
and therefore, till he is entitled to ſuch allegiance by poſſeſ- 
ſion, ne treaſon can be committed againſt him. Laſtly, a 
king who has reſigned his crown, ſuch reſignation being ad- 
mitted and ratified in parliarhetit, is according to fir Matthew 
Hale no longer the object of treaſon"; And the ſame reaſon 
holds, in caſe a king abdicates the government; or, by ac- 
tions ſubverſive of the conſtitution, virtually tenounces the 
authority which he claims by that very conſtitution : fiticey 
as was formerly obſerved e; when the fact of abdication is 
once eſtabliſhed, and determined by the proper judges, the 
conſequence neceſſarily follows, that the. throne is a 
. and he 1 is no longer king; | * 


Let us next ſee, what is a compaſſing or imagining the deatli 
of the king, c. Theſe are ſynonymous terms; the word 
compaſs ſignifying the purpoſe or deſign of the mind or will 2, 
and not, as in common ſpeech, the carrying ſuch deſign to 
effect 2. And therefore an accidental ſtroke; which may 
mortally wound the ſovereign, per infortunium, without any 
traiterous intent, is no treaſon : as was the cafe of fir. Wal- 
ter Tyrrel, who, by the command of king William Rufus, 

> t Hal, P. c. 104. ſtrated by ſome evident fact, was equal · 

© Vol. I. pag. 212. ly penal as homicide itſelf, (3 Iuſt. 3.) 

Þ By the antient law dares! in- 11 Hal, P. C. 105. ** 


tending the death of any man, demon- „ 
4 ſhooting 


2 * 


E FSS 


* 
— . 


* 


* WS. OO. a WE 3h. BY. GO Þ 25 OM. IE ᷣ v FE. EO IR AE 7 og”. EE RT SF 


— 


a” 


Ch. 644 | Wa oOo el. 79 


. againſt à tree and 
killed the king upon the ſpot . But, as this compaſſing or 
imagination is an act of the mind, it eannot poſſibly fall un- 
der any judicial cognizance, unlefs it be demonſtrated by 
ſome open, or overt, act. And yet the tyrant Dionyſius is 
recorded * to have executed a ſubject, barely for dreaming 
that he had killed him; which was held for a ſufficient proof, 

that he had thought thereof in his waking hours. But ſuch 
is not the temper of the Engliſh law ; and therefore in this, 
and the three next ſpecies of treaſon, it is neceſſary that 
there appear an open or overt act of a more full and explicit 
nature, to convict the traitor upon. The ſtatute expreſsly 
requires, that the accuſed © be thereof upon ſufficient proof 
« attainted of ſome open act by men of his own condition.“ 


Thus, to provide weapons or ammunition for the purpoſe of 


killing the king, is held to be a palpable overt act of treaſon 
in imagining his death. To conſpire to impriſon the king 
by force, and move towards i it by aſſembling company, is an 
overt act of compaſſing the king's death®; for all force, uſed to 
the perſon of the king, in it's conſequence may tend to his 
death, and is a ſtrong preſumption of ſomething worſe in- 
tended than the preſent force, by ſuch as have ſo far thrown 
off their bounden duty to their ſovereign : it being an old 
obſervation, that there is generally but a ſhort interval be- 
tween the priſons and the graves of princes. There is no 
queſtion alſo, but that taking any meaſures to render ſuch 
treaſonable purpoſes effectual, as aſſembling and conſulting 
on the means to kill the king, is a ſufficient overt act of 


| nn 5. 


How far mere words, ſpoken by an individual, and not 
relative to any treaſonable act or deſign then in agitation, 
ſhall amount to treaſon, has been formerly matter of doubt. 
We have two inſtances in the reign of Edward the fourth, 


* Inſt. 65. u x Hal. P. C. 10g. 
$ Flutarch, in vit. ; , W 1 Hawk, P, G 38. 1 Hal. P. . 
i 3 Inſt. 12. 119. 
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of perſons executed for treaſanable words; the ane a citizen. 


of London, who ſaid he would make his ſon heir of the 
crown, being the ſign of the houſe in which he lived 3 the 
other a gentleman, whoſe favourite buck the king killed in 


hunting, whereupon he wiſhed it, horns and all, in the king's 


| belly. Theſe were eſteemed hard caſes; and the chief juſtice: 
Markham rather choſe to leave his place than aſſent to the 


latter judgment *. But now it ſeems clearly to be agreed, 


that, by the common law and the ſtatute of Edward III, 
words. ſpoken amount only to a high miſdemeſnor, and no 
treaſon, For they may be ſpoken, in heat, without any in- 
tention, or be miſtaken, perverted, or mif-remembered by the 
| Heaxers; their meaning depends always on their connexion 
with other words, and things; they may ſignify differently 
even according to the tone of voice, wich which they are de- 
livered ; and ſometimes ſilence itſelf is more expreſſive than 


any diſcourſe, As therefore there can be nothing more equi- - 


vocal and ambiguous than words, it would indeed be unrea« 
ſonable to make them amount to high treaſon. And accord- 
ingly in 4 Car. I. on a reference to all the judges, concerning 
fome very atrocious words ſpoken by one Pyne, they: cer- 
tified to the king, that though the words were as wicked 
as might be, yet they were no treaſon : for, unleſs it be 
« by ſome particular ſtatute, no words will be treaſon 1.“ 


If the words be ſet down in writing, it argues more deli- 


berate intention; and it has been held that writing is an 


overt act of treaſon ; for ſcribere g agere. But even in this 


caſe the bare words are not the treaſon, but the delibe- 
rate act of writing them. And ſuch writing, though unpub- 
liſhed, has in ſome arbitrary reigns convicted it's author of 
treaſon : particularly in the caſes of one Peacham a clergy- 
man, for treaſonable paſſages in a ſermon never preached *; 
and of Algernon Sidney, ſor fome papers found in his clo- 


ſet : which had they been plainly relative to any previ- 


ous formed defign of dethroning or murdering the king, 
might doubtleſs have been properly read in evidence as overt 


* 1 Hal. P. C. 115, l. 
1 Cro, Car. 125, | . 
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acts of that treaſon, which was ſpecially laid in che indiQ.” 
ment *. But being merely ſpeculative, without any intention 
(ſo far as appeared) of making any public uſe of them, the 
convicting the authors of treaſon upon ſuch an inſufficient 
foundation has been univerfally difapproved.  Peacham was 
therefore pardoned : and, though Sidney indeed was execits 
ed, yet it was to the general diſcontent of the-nation'; and 
his attainder was afterwards reverſed by parliament. There 
was then no manner of doubt, but that the publication of 
ſuch a treaſonable writing was a ſufficient overt act of trea- 
ſon at the common E though of late even that has been 
queſtioned. | 


2. Tux ſecond ſpecies of treaſon is « if a man do vio- 
& late the king's companion, or the king's eldeft daughter 
© unmarried, or the wife of the king's eldeſt ſon and heir.“ 
By the king's companion is meant his wife; and by viola- 
tion is underſtood carnal knowledge, as well without force, 
as with it: and this is high treaſon in both parties, if both 
be conſenting ; as ſome of the wives of Henry the eighth by 
fatal experience evinced. The plain intention of this law is 
to guard the blood royal from any ſuſpicion of baſtardy, 
whereby the ſucceſſion to the crown might be rendered du- 
bious : and therefore, when this reaſon ceaſes, the law ceaſes 4 
with it; for to violate a queen or princeſs dowager is held 
to be no treaſon ©: in like manner as, bythe feodal-law, it 
was a felony and attended with a forfeiture of the fief, if the 
vaſal vitiated the wife or daughter of his * *3 but not ſo, 
if he only vitiated his widow *. 


3. THE third ſpecies of treaſon is, © if a man do levy” 
« war againſt our lord the king in his realm.” And this 
may be done by taking arms, not only to dethrone the king, 
but under pretence to reform religion, or the laws, or to re- 
move evil counſellors, or other grievances whether real or 
pretended f, For the law does not, neither can it, permit 


a Foſter, 198. 4 Feud, J. 1. . 5. 
d 1 Hal. P. C. 118. 1 Hawk. P. C. 38. © Jhid. t. 21. 1 
c 3 Inſt. 9. f 1 Hawk, P. C. 37. 
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any private man, or ſet of men, to ihterfere forcibly in mat- 


= of ſuch high importance ; eſpecially as it has eſtabliſhed 
a Tuſicient power, for thefe purpoſes, in the high court of 


parliament : neither does the conſtitution Juſtify any private 


or particular reſiſtance for private or particular grievances z 


though in cafes of national oppreſſion the nation has very 


juſtifiably riſen as one man, to vindicate the original contract 


ſubliſting between the king and his people. To refift the 
king's forces by defending a caſtle againft them, is alevying 
of war: and ſo is an infurreRtion with an avowed deſign to 
pull down all incloſures, all brothels, and the like ; the uni- 
verſality of the deſign making it a rebellion againſt the ſtate, 
an uſurpation of the powers of government, and an inſolent 
invaſion 'of the king's. authority s. But a tumult with a 


view to pull down a particular houſe, or lay open a partiey- 


lar inclofure, amounts at moſt to a riot; this being no 
neral defiance of public government. So, if two ſabjeNs 
quarrel and levy war againſt each other, (7 that ſpirit of 15 


vate war, which prevailed all over Europe * in the early 


Aal times) it is only a great riot and contempt, and no trea- 


fon. Thus it happened between the earls of Hereford and 
Glocefter in 20 Edw. I. who raiſed each a little army, and 


committed outrages upon each others lands, burning houſes, 
attended with the Tofs of many lives : yet this was held to be 


no high treaſon, but only a great miſdemeſnor J. A bare 
conſpiracy to levy war does not amount to this fpecies of 
treaſon ; but (if particularly pointed at the perſon of the king 


or his government) it falls within the firſt, of compaſſing or 


imagining the king's death. 


4. I a man be adherent to the king's enemies in his 

© realm, giving to them aid and comfort in the realm, or 
* elſewhere,” he is alſo declared guilty of high treafon, 
This muſt likewiſe be proved by ſome overt act, as by giv- 
ing them intelligence, by ſending them proviſions, by ſelling 
them arms, by treacherouſſy ſurrendering a fortreſs, or che 


b 1 Hal. P. C. 132. II Hal, P. C. 136. 
A Robertſon Cha. V. i. 45. 236, i 3 Inſt. 9. Foſter, 217. 213. * 
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ine *, By enemies ane here underſtood the ſubjatts of fo- 


reign powers with whom' we are at open war. As tb foragn - 
pirates or robbers, whos may happen to invade our coafts, 
without any open haſtilitie between their nation and our 
own, and without any cominiffion from any ptince or ſtate 
at enmity with che erown of Great Britain, the giving them 
any aſſiſtance is alſo clearly treaſon ; either in the light of 
adhering to the public enemies of the king and kingdom !, 
or elſe in that of levying war againſt his majeſty, And 
moſt indifputably, the ſame acts of adhetence or aid, which 
{when applied to foreign enemies) will conftitute treaſon un- 
der this branch of the ſtatute, will (when afforded to our 
own fellow-fubje&s in actual rebellion at home) amount to 
high treaſon under the deſctiption of levying war againſt the 
king *. But to telieve a rebel, fled out of the kingdom, is 
no treaſon : for the ſtatute is taken ſtrictiy, and a rebel is 
not an enemy; ati enemy being always the ſubject of ſome 
foreign prince, and one who owes no allegiance to the crown 
of England . And if a perſon be under circumſtances of 
actual force and conſtraint, through a well-grouhded appre- 
henſion of injury to his life or perſon, this fear or compulſion 
will excuſe his even joining with either rebels or enemies in 
the kingdom, provided he leaves them whenever be bath a 


late opportunity *; 


5. * If a man counterfeit the king's great or privy ſeal,” 
this is alſo high treaſon, But if a man takes wax bearing 
the impreſſion of the great ſea] of from one patent, and fixes 
it to another, this is held to be only an abuſe of the ſeal, 
and not a counterfeiting of it : as was the eaſe of a certain 
chaplain, who in ſuch manner framed a diſpenſatian for non- 
reſidence. But the ænaviſh artifice of a lawyer much ex- 
ceeded this of the divine. One of the clerks in chancery 
glewed together two pieces of parchment ; on the uppermaſt 
of which he wrote a patent, to which he regularly obtained 
the great ſeal, the label going through Both the ſkins. He 


K 3 Inſt, 10. « 1 Hawk. P. C. 38. 
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then diſſolved the cement; and taking off the written patent, 
on the blank ſcin wrote a freſh patent, of a different import 
from the former, and publiſhed it as true. This was held 
-yo counterfeiting of the great ſeal, but only a great miſpri- 
ſion; and fir Edward Coke ? mentions it with ſome indig- 
nation, that the party was living at that day. | 


6. The ſixth ſpecies of treaſon under this ftatute, is 11 

% à man counterfeit the king's money; and if a man 

«© falſe money into the realm counterfeit to the money of 
* England, knowing the money to be falſe, to merchan- 
* diae and make payment withal.“ As to the firſt branch, 
counterfeiting the king's money; this is treaſon, whether 
the falſe money be uttered in payment or not. Alſo if the 
King's own minters alter the ſtandard or alloy eſtabliſhed by 
Aaw, it is treaſon. But gold and filver money only are held 
to be within this ſtatutes. With regard likewiſe to the ſe- 
. cond branch, importing foreign counterfeit money, in order 
to utter it here ; it is held that uttering it, without import- 
ing it, is not within the ſtatute . But of this yo Os 


ſently ſay more. 


«tit Tas laſt ſpecies of treaſon, aſcertained by this ſtatute, 
is “if a man flay the chancellor, treaſurer, or the king's 
« juſtices of the one bench or the other, juſtices in eyre, or 

< juſtices of aſſize, and all other juſtices aſſigned to hear and 
determine, being in their places doing their offices.” Theſe 
high magiſtrates, as they repreſent the king's majeſty during 
the execution of their offices, are therefore for the time equal- 
ly regarded by the law. But this ſtatute extends only to the 
actual killing of them, and not to wounding, or a bare at- 
+ tempt to kill them. It extends alſo only to the officer 
therein ſpecified; and therefore the batons of the exchequer, 
as ſuch, are not within the protection of this act * : but the 
lord keeper or commiſlioners of the great ſeal now ſeem to be 
within it, by virtue of the ftatytes 5 Elia. c. 18. and x W. 
& M. c. 21. 
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© Tavs careful was the legiſlature, in the reign of Edward 
the third, to ſpecify and reduce to a certainty the vague no- 
tions of treaſon, that had formerly prevailed in our courts, 
But the act does not ſtop here, but goes on. Becauſe 
« other like caſes of treaſon may happen in time to come, 
* which tannot be thought of nor declared at preſent; it ic 
& accorded, that if any other caſe ſuppoſed to be treaſon, 
« which is not above ſpecified, doth happen before any 
« judge ; the judge ſhall tarry without going to judgment of 
« the treaſon, till the cauſe be ſhewed and declared before 
« the king and his parliament, whether it ought to be judg- 
5 ed treaſon, or other felony.” Sir Matthew Hale is very 
high in his encomiums on the great wiſdom and care of the 
parliament, in thus keeping judges within the proper bounds 
and limits of this act, by not ſuffering them to run out (up- 
on their own opinions) into conſtructive treaſons, though in 
caſes that ſeem to them to have a like parity of reaſon ; but 
reſerving them to the deciſion of parliament, This is a great 
fecurity to the public, the judges, and even this ſacred act 
itſelf; and leaves a weighty memento to judges to be careful, 
and not overhaſty in letting in treaſons by conſtruction or 
interpretation, eſpecially in new caſes that have not been 
reſolved and ſettled. 2. He obſerves, that as the authorita- 
tive deciſion of theſe caſus omiſſi is reſerved to the king and 
parliament, the moſt regular way to do it is by a new decla- 
rative act: and therefore the opinion of any one or of both 
houſes, though of very reſpectable weight, is not that ſo- 
lemn declaration referred to by this act, as the * eriterian 


| * judging of future treafons. 


In conſequence of this power, not indeed otivinally gr pat 


ed by the ſtatute of Edward III, but conſtitutionally inhe- 


rent in every ſubſequent parliament, (which cannot de 
abridged of any rights by the act of a precedent one) the 


legiſlature was extremely liberal in declaring new treaſons 


in the unfortunate reign of king Richard the ſecond : as, 


particularly, the killing of an enibaſſador was made ſo; 


1 Hal, P. c. 25 | mr 
n which 
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which ſeems to be founded upon better reaſon than the mul- 
titude of other points, that were then ſtrained, up to this 
high offence; the moſt arbitrary and abſurd. of all which 
was. by the ſtatute 21 Ric, II. c. 3. which made the bare 
purpoſe. and intent of killing or depoſing the king, without 
any overt act to demonſtrate it, high treaſon. And yet ſo 
little effect haue over-violent laws to prevent any crime, that 
within two years afterwards this very prince was both de- 
poſed and murdered. And, in the firſt year of his ſucceſſor's 
reign, an act was paſled , reciting, © that no man knew 
© how he ought to behave himſelf, to do, ſpeak, or ſay, for 
tc doubt of fuch pains of treaſon: and therefore it was ac- 

< corded that in no time to come any treaſon be judged, 
„ otherwiſe tham was ordained by the ature of king Edwagd 
ce the third,” This at once ſwept away the whole load of 


extravagant treaſons intraduced in the time of Richard the 


Bu afterwards, between the reign of Henry the fpurth 
and queen Mary, and particularly in the bloody reign of 
Henry the eighth, the ſpirit of inventing new and ſtrange 
treaſons was revived ; among which we may reckon. the of- 
fences. of clipping money; breaking priſon. or reſcue, when, 
the priſoner is committed for treaſon ; burning houſes to ex- 
tort money; ſtealing, cattle by Welchmen ; counterfeiting 
foreign eoin ; wilful poiſoning ; execrations againſt the king; 
calling him opprobrious names by public writing; counter- 
feiting the ſign manual or lignet ; refuſing to abjure the 
pope ; deflowering, or marrying without the royal licence, 
any of the king's children, ſiſters, aunts, nephews, or nieces; 
base ſolicitation of the chaſtity of the queen or princeſs, or 
advances made by themſelves ; marrying, with the king, by 
- woman not a virgin, without previouſly diſcovering, to him 
ſuch her unchaſte life; judging or believing (manifeſted by 
any overt act) the king to have been lawfully married to Anne 
of Cleve; derogating from the king's royal ſtile and title; 


jppugning. his ſupremacy ; andaſlembling riotoully to the 
Ast. 3 Hen. IV. e. 20, 


number 
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number of twelve, and not diſperſing upon proclamation :/ 
all which new-fangled treaſons were totally ab by the- 
ſtatute 1 Mar. c. r. which once more reduced all treaſons to 
the ſtandard of the ſtatute 25 Edw. III. Since which time, 
though the legiſtature has been more cautious in new 
offences of this kind, yet the number is very conſiderably en - 
cteaſed, as we ffrall find upon 4 ſhort review. 


183 new 50 created ſince the 8 1 Mar. c. r. 
and not comprehended under the deſcription of ſtatute 25 
Edw. III, I ſhall comprize under three heads. 1. Such as 
relate to papiſts. 2. Such as relate to falſifying the coin or 
other royal ſignatures. 3. Such as are created for the ſecurity 
of the proteſtant fucceffion in the Neuf of Hanover. 


I. Tas firſt ſpecies, relating to po iſu, was confidered in 
a preceding chapter, among the penalties incurred by that 
branch of non-conformiſts to the national churck; wherein 
we have only to remember, that by ſtatute 5 Elis. e. 1. to 
defend the pope's juriſdiction in this realm is, for the firſt 
time, a heavy miſdemeſnor z and, if the offence be repeated, 
it is high treaſon. Alſo by ftatute 27 Elia. c. 2. if amy po- 
piſh prieſt, born in the dominions of the crown of England, 
ſhall come over hither from beyond the ſeas, unteſs driven by 
ſtreſs of weather v, and departing in reaſonable time *; or 
ſhall tarry here three days without conforming to the church 
he is guilty of high treaſon. And by ſtatute 3 Jac. I. e. 4+ 
if any natural born ſubject be withdrawn from his allegiance, 
and reconciled to the pope or ſee of Rome, or any other 
prince or ſtate, both he and all fuch as procure ſuch recon- 
ciliation ſhall incur the guilt of high treaſon, "Theſe were 
mentioned under the diviſion before referred to, as ſpiritual 
offences, and I now repeat them as temporal ones alſo: the 
reaſon of diſtinguiſhing theſe overt acts of popery from all 
others, by ſetting the mark of high treaſon upon them, be. 
ing certainly on a civil, and not on a religious, account, For 
every popiſh prieſt of courſe renounces his allegiance to his 


Sir T. Raym. 357. F , x Laich. 2. 
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f upon taking orders; that being i inconſiſt- 

75 ns: new bene of c canonical obedience to the 
” and the fame may be faid of an obſtinate defence of 
authotity here, 'or a formal reconciliation to the ſee of 

Ke, which the ſtatute conſtrues to. be a withdrawing from 


dbne's natural allegiance ; and therefore, beſides being recon- 


ciled 6 to the pope,” it alſo adds & or any other prince, or 
it . (url a $142 

* 2. Wirn 8 to treaſons relative to the coin or oflier 
— ſignatures, we may recollect that the only two offences 
keſpecting the coinage, which are made treaſon by the ſtatute 
25 Edw. III. are the actual counterfeiting the gold and ſilver 
coin of this kingdom; or the importing ſuch counterfeit mo- 
ney with intent to utter it, knowing it to be falſe. But theſe 
not being found ſufficient to reſtrain the evil practices of 
coiners and falſe moneyers, other ſtatutes have been ſince 
made for that purpoſe. The crime itſelf is made a ſpecies of 
_high, treaſon ; as being a breach of allegiance, by infringing 
the king's prerogative, and aſſuming one of the attributes of 
the ſovereign, to whom alone it belon gs to ſet the value and 
genomination of coin made at home, or to fix the currency 
of foreign money: and beſides, as all money which bears 
the ſtamp of the kingdom is ſent into the world upon the 
public faith, as containing metal of a particular weight and 
ſtandard, whoever falſifies this is an offender againſt the 


ſtate, by contributing to render that public faith ſuſpected. 


And upon the ſame reaſons, by a law of the emperor Con- 
ſtantine , falſe coiners were declared guilty of high treaſon, 
and were nee to be burned alive: as, by the laws of 
Athens *, all counterfeiters, debaſers, and diminiſhers of the 


cutrent coin were ſubjected to capital puniſhment,, How- 


exer, it muſt be owned, that this method of reaſoning is a 


little overſtrained: counterfeiting or debaſing the coin being 
_, uſually practiſed, rather for the ſake of private and unlawful 


lucre, than out of any diſaffection to the ſovereign. And 
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therefore both this and it's kindred ſpecies of treaſon, that of 
counterfeiting the ſeals of the crown or other royal 


ſeem better denominated by the liter civilians a branch of the 


crimen falfi or forgery (in which they are followed by Glan- 
vil *, Bracton d, and Fleta ©) than by Conſtantine and our 


Edward the third, a ſpecies of the crimen laeſae majeſtatis or 
high treaſon. For this confounds the diſtinction and pro- 


portion of offences; and, by affixing the fame ideas of guilt 
upon the man who coins a leaden groat and him who aſſaſſi- 


nates his ſovereign, takes off from that horror which ought 
to attend the very mention of the crime of high treaſon, and 


makes it more familiar to the ſubject. Before the ſtatute 


25 Edw. III. the offence of counterfeiting the coin was held 
to be only a ſpecies of petit treaſon i: but ſubſequent acts in 
their new extenſions of the offence how followed the example 
of that, and have made it equally high treaſon with an en- 
deavour to ſubvert the government, though not quite equal 
in it's | puniſhment. | 


In conſequence of the principle thus adopted, the ſtatute 
1 Mar. c. 1. having at one blow repealed all intermediate 
treaſons created fince the 25 Edw. III. it was thought expe- 
dient by ſtatute 1 Mar, ſt. 2. c. 6. to revive two ſpecies there- 
of; viz. 1. That if any perſon falſly forge or counterfeit any 
ſuch kind of coin of gold or ſilver, as is not the proper coin 
of this realm, but ſhall be current within this realm by con- 
fent of the crown ; or, 2. ſhall falſely forge or counterfeit 
the ſign manual, privy ſignet, or privy ſeal ; ſuch offences 
ſhall be deemed high treaſon, And by ſtatute 1 & 2 P. & M. 
c. 11. if any perſons do bring into this realm ſuch falſe or 
counterfeit foreign money, being current here, knowing the 
ſame to be falſe, with intent to utter the ſame in payment, 
they ſhall be deemed offenders in high treaſon. The money 


referred to in theſe ſtatutes muſt be ſuch as is abſolutely cur- 


rent here, in all payments, by the king's proclamation ;*of 
which there is none at preſent, Portugal money being only 


taken by conſent, as approaching the neareſt to our — | 


a Ihe Co fo e J. 1. c. 22. 
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and falling in well enough with our diviſions of money into 
pounds: and ſhillings: therefore to counterfeit it is not higb 
tarafong but another inferior offence, - Clipping ot defacing' 
the genuine coin was not hitherto included in theſe ſtatutes: 
thaugk an offence. equally pernicious to trade, and an equal 
inſult upon the prerogative, as well as well as perſonal affrony 
to the ſovereign; whole very image ought to be had in reve» 
rence by all loyal ſubjects. And therefore, among the Ro- 
mans, defacing or even melting down the emperor's ſtatues 
was made treaſon by the Julian law x together with other of- 
fences of the like ſort, according, to that vague appendix, 
Aliud guid fimile fi admiſerint.” And now, in England, 
by ſtatute 5 Eliz. c. 11. clipping, waſhing, rounding, or 
filing, for wicked gain's ſake, any of the money of this 
realm, or other money ſuffered to be current here, ſhall be 
adjudged hi zh treafon ; and by ſtatute 18 Eliz. c. x. (becauſe 
«the fame law, being pena}, ought to be taken and expound- 
0 ed ſtrictly according to the words thereof, and the like of- 
<« fences not by any equity to receive the like puniſhment or 
4 pains” the ſame ſpecies of offence is therefore deſcribed 
im other more general words; viz. impairing, diminiſhing 
ſalſiſying, ſcaling, and lightening ; and made liable to the 
fame penalties. By ſtatute g & g W. III. c. 26. made per- 
petual by + Ann. c. 25. whoeyer, without proper authority, 
ſhall knowingly make or mend, os aſſiſt in ſo doing, ar ſhall 
buy, fell, conceal, hide, or knowingly have in his poſſeſſion, 
any implements of coinage ſpecified in the act, or other tools 
_ or inſtruments proper only for the coinage of money; or ſhall} 

convey the fame out of the king's mint; he, together with 
his counſellors, procurers, aiders, and abettors, ſhall be guilty - 
of high treaſon: which is by much the ſevereſt branch of 
the coinape law. The ſtatute goes on farther, and enacts, 
that to mark any coin an the edges with letters, or otherwiſe,” 
in imitation of thoſe uſed in the mint; or to colour, gild, os 
eaſe over any coin reſembling the current coin, or even round 
blanks of baſe metal; ſhall be conſtrued high treaſon, And, 
laſtly, by ſtatute 15 & 16 Geo. II. c. 28. if any perſon colours 
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or alters any ſhilling or ſaxpence, either lawfu] — 

to make them reſpectiyely reſemble a guinea or kalf guinen : 
or any halfpenny or farthing to make them reſpectively to. 
ſemble a ſhilling or ſixpence; this is alſo high treaſon: bus 
the. offender hall be pardoned, in caſe (being out of priſon} 
he diſcovers and convidts two other offenders of the ſame kind» 


3. TR other new ſpecies of high treaſon is ſuch as is 
created for the ſecurity of the prate/lant ſucceſſion, over and 
above ſuch treaſons againſt the king and government as were 
comprized under the ſtatute 25 Edw. III. For this purpoſes 
after the act of ſettlement was made, for transferring the 
crown to the illuſtrious houſe of Hanover, it was enacted by 
ſtatute 13 & 14 W. III. c. 3. that the pretended prince of 
Wales, who was then thirteen. years of age, and had aſſumed 
the title of king James III, ſhould. be attainted of high trea - 
ſon; and it was made high treaſon for any of the king's ſub- 
jects by letters, meſſages, or otherwiſe, to hold correſpons 
dence with him, or any perſon employed by him, or to remit 
any money for his uſe, knowing the ſame to be for his ſervice. 
And by ſtatute 17 Geo. II. c.39. it is enacted, that if any of 
the ſons of the pretender ſhall land or attempt to land in this 
kingdom, or be found in Great Britain, or Ireland, or any 
of the dominions belonging to the ſame, he ſhall be judged 
attainted of high treaſon, and ſuffer the pains thereof, And 
to correſpond with them, or remit money for theis uſe, is 
made high treaſon in the ſame manner as it was to correſpond 
with the father, By the ſtatute 1 Ann. ſt. 2. c. 17. if any 
perſon ſhall endeavour to deprive or hinder any perſon, being 
the next in ſucceſſion to the crown according to the limita- 
tions of the act of ſettlement, from ſucceeding to the crown, 
and ſhall maliciouſly and directly attempt the ſame by any 
overt act, ſuch offence ſhall be high treaſon. And by ſta- 
tute 6 Ann. c. 7. if any perſon ſhall maliciouſly, adviſedly, 
and directly, by writing or printing, maintain and affirm, 
that any other perſon hath any right or title to the crown of 
this realm, otherwiſe than according to the act of ſettlement; 
or that the kings of this realm with the authority of parlia- 
ment are not able to make laws and ftatutes, to bind the 
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frown and the deſcent thereof ; ſuch perſon ſhall be dalß 
e high treaſon. This offence (or indeed maintaining this 
doctrine in any wiſe, that the King and parliament cannot 
limit the crown) was once before made high treaſon, by ſta - 
tute 13 Eliz. c. 1. during the life of that princeſs. And after 
her deceaſe it continued a high miſdemeſnor, puniſhable with 
forfeiture of goods and chattels, even in the moſt flouriſhing 
aera of indefeaſible hereditary right and jure divino ſucceſſion. 
But it was again raiſed into high treaſon, by the ſtatute of 
Anne before- mentioned, at the time of a projected invaſion 
in favour of the then pretender ; and upon this ſtatute one 
Matthews, a printer, was convicted and executed in 1719, for 
Pn a treaſonable pamphlet intifled vox Populi vox Da". * 


Tus much for the crime of duns or latſae majeſttis 
in all its branches; which conſiſts, we may obſerve, origi. 

nally, in groſsly counteracting that allegiance, which is due 
from the fubject by either birth or reſidence : though, in ſome 
imſtances, the zeal of our legiſlators to ſtop the progreſs of 
Tome highly pernicious practices has occaſioned them a little to 
depart. from this it's primitive idea, But of this enough has 
been hinted already : it is now time to paſs on from defining 
the crime to deſcribing its puniſhment. | 


Tux puniſhment of high treaſon in general is very ſolemn 
and terrible. 1. That the offender be drawn to the gallows, 
and not be carried or walk; though uſually (by connivance 8, 
at length ripened by humanity into law) a ſledge or hurdle 
is allowed, to preſerve the offender from the extreme torment 
of being dragged on the ground or pavement ®, 2. That he 
be hanged by the neck, and then cut down alive, 3. That 
his entrails be taken out, and burned, while he is yet alive. 
4. That his head be cut off. 5. That his body be divided 
into four parts. 6. That his head and quarters be at the 


king's diſpoſal !. 
State Tr. IX. 680. divers examples in ſcripture; for Joab 
z 33 Aſſ. pl. 7. was drawn, Bithan was hanged, Judas 
h 1 Hal. P. C. 382. a was embowelled, and ſo of the reſt. 


i This puniſhment for treaſon, fir 8 : 
Edward Coke tells us, is warranted by 


Tux 
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Taz 1 may, and often Joth, Aiſcharge all the jus 
niſhment, except beheading, eſpecially where any of | noble 
blood are attainted. For, beheading being part of thejudg+ 
ment, that may be executed, though all the reſt be omitted 
by the king's command *, But where beheading is no part 
of the judgment, as in murder or other felonies, it hath been 
faid that the king cannot change the judgment, although at 
the requeſt of the party, from one ſpecies of death to ano» 
ther . But of this we ſhall ſay more hereafter *. 


In the caſe of coining, which is a treaſon of a different 
complexion from the reſt, the puniſhment is milder for male 
offenders ; being only to be drawn, and hanged by the neck 
till dead ®. But in treaſons of every kind the puniſhment of 
women is the ſame, and different from that of men. For, as 
the natural-modeſty of the ſex farbids the expoſing and pub- 
licly mangling their. bodies, their ſentence (which is to the 


full as terrible to ſenſe as the other) is to be drawn to the 


gallows, and there to be burned alive „. 


Tur conſequences of this judgment, (attainder, amg 
and corruption of blood) muſt be referred to the latter end of 
this book, when we ſhall treat of them all together, as well 


in treaſon as in other offences. 


if 
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Or FELONIES, injuziovs To THE 
KING's PREROGATIVE., © 


A according to the welbodl I have adopted, we are next 
to 1 ſach felonies as are more immediately inju- 
rious to the king's prerogative, it will not be amiſs here, at 
our firſt entrance upon this crime, to enquire briefly into the 
—— meaning of falouy ; before we proceed upon any of 
he particular branches, into which it is divided. - 


FzLowy, in the general acceptation of dur Engliſh law, 
comprizes every ſpecies of crime, which occaſioned at com- 
mon law the forfeiture of lands or goods. This moſt fre- 
quently happens in thoſe crimes, for which a capital puniſh- 
ment either is or was liable to be inflicted : for thoſe felonies 
which are called clergyable, or to which the benefit of clergy 
extends, were antiently puniſhed with death in all lay, of 
unlearned, offenders; though now by the ſtatute-law that 
puniſhment is for the firſt offence univerſally remitted, Trea- 
ſon itſelf, ſays fir Edward Coke *, was antiently comprized 
under the name of felony : and in confirmation of this we may 
obſerve, that the ſtatute of treaſons, 25 Edw. III. c. 2. ſpeak- 
ing of ſome dubious crimes, directs a reference to parliament; 


a 3 Inſt, 15, os : 


that it may be there adjudged, « whether they be treaſon, or 
other felony.” All treaſons therefore, ſtrictiy ſpeaking, are 
felonies; though all felonies are not treaſon, And to this 
alſo we may add, that all offences, now capital, are in ſome 
degree or other felony : but this is likewiſe the caſe with 
ſome other offences, which are not puniſhed with death; 
as fuicide, where the party is already dead ; homicide by 
chance-medley, or in ſelf-defence ; and petit larceny, or pil- 
fering ; all which are, (ſtrictly ſpeaking) felonies, as they 
ſubje& the committers of them to forfeitures. So that upon 
the whole the only adequate definition of felony ſeems to be 
that which is before laid down; viz. an offence which occa- 
ſions a total forfeiture of either lands, or goods, or both, at 
the common law ; and to which capital or other puniſhment 
may be ſuperadded, according to the degree of guilt. 


To explain this matter a little farther : the word fam, 
or feloxja, is of undoubted ſeodal original, being frequently to 
be met with in the books of feuds, c.; but the derivation 
of it has much puzzled the juridical lexicagraphers, Prateus, 
Calvinus, and the reſt; ſome deriving it from the Greek, 
pes, an impoſtor or deceiver ; others from the Latin, falls 
fefelli, to countenance which they would have it called fal- 
lonig. Sir Edward Coke, as bis manner is, has given us a 
{till ſtranger etymology * ; that it is cimen anime follis per- 
fetratum, with a bitter or galliſh inclination. But all of 
them agree in the deſcription, that it is ſuch a crime as works 
a forfeiture of all the offender's lands, or goods. And this 
gives great probability to fir Henry Spelman's Teutonic gr 
German derivation of it © : in which language indeed, as the 
word is clearly of feodal original, we ought rather to lot 
for it's ſignification, than among the Greeks and Romans. 
Fe- hin then, according to him, is derived from two northern 
words; fee, which ſignifies (we well know) the fi, feud, 
or beneficiary eſtate ; and lon, which ſignifies price or value, 
Felony is therefore the fame as pretium feudi, the conſidera- 


d x luſt. 391. c Gloſlar, tit, Felon, | 
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von for which a man gives up his fief; as we ſay in common 
ſperch, ſuch an act is as much as your life, or eſtate, is worth: 
In this ſenſe it will clearly ſignify the feodal forfeiture, or act 
n fm 


| To confirm this we may obſerve, that it is in this ſenſe, 
of forfeiture to the lord, that the feodal writers conſtantly 
uſe it. For all thoſe acts, whether of a criminal nature or 
not, which at this day are generally forfeitures of copyhold 
— , are ſtiled feloniae in the feodal law: ** ſcilicet, per 
2 feudum amittitur *.” As, < fi demino deſervire nolue- 
it ; fi per annum et diem ceſſaverit in petenda inve/titura t; 
* {4 dominum ejuravit, i. e. negavit ſe a domino feudum habere *; 
i a domino, in jus eum vocante, ter citatus non comparuerit® ; „ 
all theſe, with many others, are ſtill cauſes of forfeiture in 
our copyhold eſtates, and were denominated felonies by the 
feodal conſtitutions. So likewiſe injuries of a more ſubſtan- 
tial or criminal nature were denominated felonies, that i is, for- 
feitures : as aſſaulting or beating the lord &; vitiating his 
wife or daughter, ſi dominum cucurbitaverit, i. e. cum uxore 
4c u- concubuerit ;” all theſe are eſteemed felonies, and the 
ke 1 is expreſsly ſo denominated, ** / fecerit feloniam, di- 
& minum forte cuturbitando n.“ And as theſe contempts, or 
ſmaller offences, were felonies or acts of forfeiture, of courſe 
greater crimes, as murder and robbery, fell under the ſame 
denomination, On the other hand, the lord might be guilty 
of felony, or forfeit his ſeignory to the vaſal, by the ſame 
acts as the vaſal would have forfeited his feud to the lord. 
« gi dominus commiſit feloniam, per quam vaſallus amitteret feudum 
« þ eam commiſerit in dominum, feudi proprietatem etiam dominus 
« perdere debet.”” One inſtance given of this ſort of felony 
in the lord 1s beating the ſervant of his vafal, fo as that he 
loſes his ſervice ; which ſeems merely in the nature of a civil 


d See Vel. II, pag. 284. | i Feud, I. 2. f. 22. 

© Feud, I. 2. t. 26. in cult. k Fead. 1, 2. t. 24. F. 2. 

f Fend. I. 1. t. 21. 1 Ferd. J. 1. t. 5. 

E Feud, I. 2. f. 24. n Feud, J. 2. t. 38. Britton. 11. 4.24. 
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injury, fo ” as it reſpects the vaſal. And all theſe felonies? 
were to be determined ** per laudamentum froe j udicium beni 
( ſuorun?” in the lord's court ; as wit us forteitures or 

hold lands are preſentable by the homage i in the court ba lon. 


Flor v, and the act of forfeiture to the lord, being 
thus ſynonymous terms in the feodal law, we may eafily 
trace the reaſon why, upon the introduction of that law 
into England, thoſe crimes which induced ſuch forfeiture or 
eſcheat of lands (and, by a ſmall deflexion from the origi- 
nal ſenſe, ſuch as induced the forfeiture of goods alſo) were 
denominated felonies.” Thus it was ſaid, that ſuicide, rob- 
bery, and rape, were felonies; that is, the conſequence of 
ſuch crimes was forfeiture ; till by long uſe we began to fig- 
nify by the term of Mony the actual crime committed, and 
not the penal conſequence. And upon this ſyſtem only can 
we account for the cauſe, why treaſon in antient times was 
held to be a ſpecies of . VIZ. bogey: it unn a for- 
feiture, | "a 

ern 
hes it follows, that med 3 is byy no 
means enter into the true idea and definition of felony. Fe- 
lony may be without inflicting capital puniſhment, as in thè 
caſes inſtanced of ſelf-· murder, excuſable homicide, and petit 
larciny: and it is poſſible that capital puniſhments may be 
inflicted, and yet the offence be no felony ; as in caſe of he- 
reſy by the common law, which, though capital, never 
worked any forfeiture of lands or goods e, an inſeparable in- 
cident to felony. And of the ſame nature is the-puniſhment' 
of ſtanding mute, without pleading to an indictment; which 
is capital, but without any forfeiture,- and therefore ſueh 
ſtanding mute is no felony, In ſhort the true criterion of 
felony i is forfeiture; for, as fir Edward Coke juſtly obſervess, 
in all felonies which are puniſhable with death, the offender 
loſes all his lands in fee-ſimple, and alſo his goods and chat- 
tels; in ſuch as.are not ſo min his goods and mm 
. n 
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Tux idea of felony. is indeed ſo generally connected with 
that of capital puniſhment, that we find it hard to ſeparate 
them; and to this uſage the interpretations of the law do now 
conform. And therefore if a ſtatute makes any new offence 
felony, the law 3 implies that it ſhall be puniſhed with death, 
viz. by hanging, as well as with forfeiture : unleſs the of. 
fender prays the benefit of clergy ; which all felons are en- 
titled once to have, unleſs the ſame is expreſsly taken away 


by ſtatute. And, in compliance herewith, I ſhall for the fu - 


ture conſider it alſo in the ſame light, as a generical term, 
including all capital crimes below treaſon ; having premiſed 
thus much concerning the true nature and original 
of felony, in order to account for the reaſon of thoſe inſtances 
I have mentioned, of felonies that are not capital, and capital 
offences that are not felonies : ' which ſeem at firſt view repug- 
nant to the general idea which we now entertain of felony, 
as a crime to be puniſhed by death; whereas properly it is a 
crime to be puniſhed by forfeiture, and to which death may, 


or may not be, though it generally is, ſuperadded. 


I PROCEED now to confider ſuch felonies, as are more 
immediately injurious to the king's prerogative. Theſe are, 
1. Offences relating to the coin, not amounting to treaſon, 
2. Offences againſt the king's council. 3. The offence of 
ſerving a foreign prince. 4. The offence of imbezzling os 
deſtroying the king's armour or ſtores of war. To which 
may be added a fifth, 5- Delertion from the king's armies in 
time of war. 


I. 8 relating to the cain, under which may be 
ranked ſome inferior miſdemeſnors not amounting to felony, 
are thus declared by a ſeries of ſtatutes, which I ſhall recite, 
in the order of time. And, firſt, by ſtatute 27 Edw. I. c. 3. 
none ſhall bring pollards and crockards, which were foreign 
coins of baſe metal, into the realm, on pain of forfeiture of 
— and goods. By ſtatute g Edw. III. ſt. 2. no ſterling mo-- 


1 4 Hawk, P. C. 107, 2 Hawk. P. C. 444. 
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ney ſhall be melted down, upon pain of forfeiture thereof. 
By ftatute 17 Edw. III. none ſhall be ſo hardy to bring falſe 
and ill money into the realm, on pain of forfeiture of life 
and member by the perſons importing, and the ſearchers per- 
mitting ſuch importation, By ftatute 3 Hen. V. ſt. 1. to 
make, coin, buy, or bring into the realm any gally-halfpence, 
ſuſkins, or dotkins, in order to utter them, is felony ; and 
knowingly to receive or pay either them or blanks * is forfeiture 
of an hundred ſhillings, By ſtatute 14 Eliz. c. 3. ſuch as 
forge any foreign coin, although it be not made current here 
by proclamation, ſhall (with their aiders and abettors) be 
guilty of miſpriſion of treaſon : a crime which we ſhall here- 
after conſider, By ſtatute 13 & 14 Car. II. c. 31. the offence 
of melting down any current filver money ſhall be puniſhed 
with forfeiture of the ſame, and alſo the double value: and 
the offender, if a freeman of any town, ſhall be disfranchiſed 
if not, ſhall ſuffer ſix months impriſonment. By ſtatuts 
6&7 W. III. c. 17. if any perſon buys or ſells, or knowingly 
has in his cuſtody, any clippings or filings of the coin, he 
ſhall forfeit the ſame and 500 “/; one moiety to the king, and 
the other to the informer ; and be branded in the cheek with 
the letter R. By ſtatute 8 & W. III. c. 26. if any perſon 
ſhall blanch, or whiten, copper for ſale; (which makes it 
reſemble filver) or buy or ſell or offer to ſale any malleable 
compoſition, which ſhall be heavier than filver, and look, 
touch, and wear like gold, but be beneath the ſtandard : or 
if any perſon ſhall receive or pay any counterfeit or diminiſhed 
milled money of this kingdom, not being cut in pieces, (an 
operation which every man is thereby empowered to perform) 
at a leſs rate than it ſhall import to be of: (which demon- 
ſtrates a conſciouſneſs of it's baſeneſs, and a fraudulent de- 
ſign) all ſuch perſons ſhall be guilty of felony. But theſe 
precautions not being found ſufficient to prevent the uttering 
of falſe or diminiſhed money, which was only a miſdemeſnor 
at common law, it is enacted by ſtatute 15 & 16 Geo. II. 
c. 28. that if any perſon ſhall utter or tender in payment any 
counterfeit coin, knowing it ſo to be, he ſhall for the firſt 


r Stat, 2 Hen. VI. c. 9. 
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offence be impriſoned. fix e g z and find ſareties for his 
good behaviour for ſix months more : for the ſecond offence, 


ſhall be impriſoned, two years, and find ſureties for two years | 


longer: and, for the third offence, ſhali be guilty of felony 
without benefit of clergy. Alſo if a perſon knowingly ten- 
ders in- payment any counterfeit money, and at the ſame time 
has more in his cuſtody ; or ſhall, within ten days after, 
knowingly tender other falſe money ; he ſhall be deemed a 
common utterer of counterfeit money, and ſhall for the firſt 
offence be impriſoned one year, and find ſureties for his good 
behaviour for two years longer ; and for the ſecond, be guilty 
of felony without benefit of clergy. By the ſame ſtatute it is 
alſo enacted, that, if any perſon counterfeits the copper coin, 
he ſhall ſuffer two years impriſonment, and find ſureties for 
two years more. And by ſtatute 11 Geo. III. c. 40. perfons 
counterfeiting copper halfpence or farthings, with their abet- 
tors; or buying, ſelling, receiving, or putting off any coun- 
terfeit copper money (not being cut in pieces or melted down) 
at a leſs value than it imports to be of; ſhall be guilty of 
fingle felony. Thus much for offences relating to the coin, 
as well miſdemeſnors as felonies, which I thought it moſt 
convenient to conſider in one and the fame view, 


2. FeLONIES, againſt the king's cauncilſ, are; firſt, by ſta- 
tute 3 Hen. VII. c. 14. if any ſworn ſervant of the king's houſ- 
hold conſpires or confederates to kill any lord of this realm, 
or other perſon, ſworn of the king's council, he ſhall be 
guilty of felony. Secondly, by ſtatute ꝙ Ann. c. 16. to aſ- 
fault, ſtrike, wound, or attempt to kill, any privy counſellor 
in the execution of his office, is made felony without benefit 


of clergy. 


3. FELONIES in ſerving fareign flates, which ** is ge- 
ncrally inconſiſtent with allegiance to one's natural prince, 
are reſtrained and puniſhed by ſtatute 3 Jac. I, c. 4. which 
makes it felony for any perſon whatever to go out of the realm, 
to ſerve any foreign prince, without having firſt taken the 

See Vol, I, pag. 333 - 
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oath. of allegiance before his departure. And it is felony alſo 


for any gentleman, or perſon of higher degree, or who hath 
borne any office in the army, to go out of the realm to ſerve 


ſuch foreign prince or ſtate, without previouſly entering into 


a bond with two ſureties, not to be reconciled to the ſee of 


Rome, or enter into any conſpiracy againſt his natural ſove- 
reign. And farther, by ſtatute g Geo. II. c. 30. enforced by 
ſtatute 29 Geo, II. c. 17. if any ſubje& of Great Britain ſhall 
enliſt himſelf, or if any perſon ſhall procure him to be enliſted, 
in any foreign ſervice, or detain or embark him for that pur - 
poſe, without licence under the king's ſign manual, he ſhall 
be guilty of felony without benefit of clergy : but if the per- 
ſon, ſo enliſted or enticed, ſhall diſcover his ſeducer within 
fifteen days, ſo as he may be apprehended and convicted of 
the ſame, he ſhall be indemnified. By ſtatute 29 Geo. II. 
c. 17. it is moreover enacted, that to ſerve under the French 
king, as a military officer, ſhall be felony without benefit of 
clergy ; and to enter into the Scotch brigade, in the Dutch 
ſervice, without previouſly taking the oaths of allegiance and 
abjuration, ſhall be a forfeiture of 5000. 


4. FELowy, by imbezzling or deſtroying the king's armour 
or warlike ftores, is, in the firſt place, ſo declared to be by 
ſtatute 31 Eliz. c. 4. which enacts, that if any perſon having 
the charge or cuſtody of the king's armour, ordnance, am- 
munition, or habiliments of war; or of any victual provided 
for victualling the king's alen or mariners; ſhall, either 
for gain, or to impede his majeſty's ſervice, imbezzle the ſame 
to the value of twenty ſhillings, ſuch offence ſhall be felony. 
And the ſtatute 22 Car. II. c. 5 takes away the benefit of 
clergy from this offence, and from ſtealing the king's naval 
ſtores to the value of twenty ſhillings. Other inferior imbez- 
zlements and miſdemeſnors, that fall under this denominati- 
on, are puniſhed by ſtatutes ꝙ & 10 W. III. c. 41. 1 Geo. I, 
c. 25. & 9 Geo, I. c. 8. with fine and impriſonment, And 
by ſtatute 12 Geo. III. c. 24. to ſet on fire, burn, or deſtro 
any of his majeſty's ſhips of war, whether built, building, 
or repairing ; or any of the king's arſenals, magazines, dock- 
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yards, rope- yards, or victualling offices, or materials there... 


unto belonging; or military, naval, or victualling ftores, or 
ammunition ; or cauſing, aiding, procuring, abetting, or 
aſſiſting in, ſuch offence ; ſhall be felony without benefit of 
clergy. | 


5. DE8ERTION from the king's armies in time of war, 


whether by land or ſea, in England or in parts beyond the 
ſeas, is by the ſtanding laws of the land (excluſive of the an- 
nual acts of parliament to puniſh mutiny and deſertion) and 
particularly by ftatute 18 Hen. VI. c. 19, and 5 Eliz. c. 5, 
made felony, but not without benefit of clergy. But by the 
ſtatute 2 & 3 Edw. VI. c. 2. clergy is taken away from ſuch 
deſerters, and the offence is made triable by the juſtices of 


every ſhire. The ſame ſtatutes puniſh other inferior military 


offences with fines, impriſonment, and other penalties, 
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CHAPTER THE EIGHTH. 


Or PRAEMUNIRE. 


THIRD ſpecies of offence more immediately af- 
A fecting the king and his government, though not 
ſubject to capital puniſhment, is that of praemunire : fo call 
ed from the words of the writ preparatory to the profecution 
thereof; . praemunire * factas A. B.“ forewarn A. B. that he 
appear before us to anſwer the contempt wherewith he ſtands 
charged ; which contempt is particularly recited in the pre- 
amble to the writ b. It took it's original from the exorbitant 
power claimed and exerciſed in England by the pope, which 
even in the days of blind zeal was too 9 —— 
to bear. 


Ir may juſtly be obſerved, that religious principles, which 
(when genuine and pure) have an evident tendency to make 
their profeſſors better citizens as well as better men, have 
(when perverted and erroneous) been uſually ſubverſive of 
civil government, and been made both the cloak and the in- 
ſtrument of every pernicious deſign that can be harboured in 
the heart of man. The unbounded authority that was exer- 
ciſed by the druids in the weſt, under the influence of pagan 
ſuperſtition, and the terrible ravages committed by the Sara- 
cens in the eaſt, to propagate the religion of Mahomet, both 
witneſs to the truth of that antient univerſal obſervation; that, 
in all ages and in all countries, civil and eccleſiaſtical tyran- 
ny are mutually productive of each other, It is therefore the 
glory of the church of England, that ſhe inculcates due obe- 
dience to lawful authority, and hath been (as her prelates on 


1 * A barbarous word for fpraemerere, d Old Nat. 3 101. edit, 1534. 
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a trying occaſion once expreſſed it ©) in her principles and 
practice ever moſt unqueſtionably loyal. The clergy of her 
perſuaſion, holy in their doctrines and unblemiſhed in their 
lives and converſation, are alſo moderate in their ambition, 
and entertain juſt notions of the ties of ſociety and the rights 
of civil government. As in matters of faith and morality 
they acknowlege no guide but the ſcriptures, ſa, in matters 
of external polity and of private right, they derive all their 
title from the civil magiſtrate; they look up to the king as 
their head, to the parliament as their law-giver, and pride 
themſelves in nothing more juſtly, than in being true mem- 
bers of the church, emphatically by lat eſtabliſhed, Where- 
as the notions of eccleſiaſtical liberty, in thoſe who differ 
rom them, as well in one extreme as the other (for I here 
only ſpeak of extremes) are equally ang totally deſtructive of 
thoſe ties and obligations by which all ſociety is kept together; 
equally encroaching on thoſe rights, which reaſon. and. the 
original contract of every free ſtate in the univerſe have veſted 
in the ſovereign power; and equally aiming at a diſtin& in- 
dependent ſupremacy of their own, where ſpiritual men and 
ſpiritual cauſes are concerned. The dreadful effects of ſuch 
a religious bigotry, when actuated by erroneous principles, 
even of the proteſtant kind, are ſufficiently evident from the 
hiſtory of the. anabaptiſts in Germany, the covenanters in 
Scotland, and that deluge of ſectaries in England, who 
murdered their ſovereign, overturned the church and mo- 
narchy, ſhook every pillar of law, juſtice, and private pro- 
perty, and moſt deyoutly eſtabliſhed a kingdom of the ſaints 
in their ſtead, But theſe horrid devaſtations, the effects of 
mere madneſs or of zeal that was nearly allied to it, though 
| violent and tumultuous, were' but of a ſhort duration. 
Whereas the progreſs of the papal policy, long actuated by 
the ſteady counſels of ſucceſſive pontiffs, took deeper root, 
and was at length in ſome places with difficulty, in others 
never yet, extirpated. For this we might call to witneſs the 
black intrigues of the jeſuits, ſo lately triumphant over 
Chriſtendom, but now univerſally abandoned by even the 
Rowan catholic powers: but the ſubject of our preſent 


© Addreſs to James II. 1687, 
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chapter rather leads us to conſider the vaſt ſtrides, which 
were formerly made in this kingdom by the popiſh clergy; 
how nearly they arrived to effecting their grand deſign; ſome 
few of the means they made uſe of for eſtabliſhing their plan; 
and how almoſt all of them have been defeated or converted 


to better purpoſes, by the vigour of our free conſtitution, | 


and the wiſdom of ſucceſſive parliaments. 


Tux antient Britiſh church, by whomſoever planted, was 
a ſtranger to the biſhop of Rome, and all his pretended au- 
thority. But, the pa gan Saxon invaders having driven the 
profeſſors of chriſtianity to the remoteſt corners of our iſland, 
their own converſion was afterwards effected by Auguſtin the 
monk, and other miſſionaries from the court of Rome. This 
naturally introduced ſome few of the papal corruptions in 
point of faith and doctrine; but we read of no civil autho- 
rity elaimed by the pope in theſe kingdoms, till the aera of 
the Norman conqueſt : when the then reigning pontiff hav- 
ing favoured duke William in his projected invaſion, by 
bleffing his hoſt and conſecrating his banners, he took that 
opportunity alſo of eſtabliſhing his ſpiritual encroachments ; 
and was even. permitted fo to do by the policy of the conque- 
ror, in order more effectually to humble the Saxon clergy 
and aggrandize his Norman prelates : prelates, who, being 
bred abroad in the doctrine and practice of ſlavery, had con- 
tracted a reverence and regard for it, and took a pleaſure i in 
rivetting the chains of a free-born people, 


Tux moſt ſtable foundation of legal and rational govern- 
ment is a due ſubordination of rank, and a gradual ſcale of 
authority; and tyranny alſo itſelf is moſt ſurely ſupported by 
a regular increaſe of deſpotiſm, riſing from the ſlave to the 
ſultan : with this difference however, that the meaſure of 
obedience in the one is grounded on the principles of ſociety, 


and is extended no farther than reaſon and neceſſity will war- 


rant; in the other it is limited only by abſolute will and 
pleaſure, without permitting the inferior to examine the title 


upon which it is founded, More effectually therefore to en- 


flaye the conſciences and minds of the people, the Romiſh 


elergy 
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clergy themſelves paid the moſt implicit obedience to their 
own ſuperiors or prelates; and they, in their turns, were as 
blindly devoted to the will of the ſovereign pontiff, whoſe 


deciſions they held to be infallible, and his authority co- 


extenſive with the chriftian world, Hence his legates a latere 


were introduced into every kingdom of Europe, his bulles 


and decretal epiſtles became the rule both of faith and diſci- 
pline, his judgment was the final reſort in all caſes of doubt 
or difficulty, his decrees were enforced by anathemas and 
ſpiritual cenſures, he dethroned even kings that were refrac» 
fory, and denied to whole kingdoms (when undutiful) the 
exerciſe of chriſtian ordinances, and the benefits of the goſpel 
of God. 


Bur, though the being ſpiritual head of the church was 4 
ching of great ſound, and of greater authority, among men 
of conſcience and piety, yet the court of Rome was fully ap- 
prized that (among the bulk of mankind) power cannot be 
Maintained without property ; and therefore it's attention 
began very early to be rivetted upon every method that pro- 
Miſed pecuniary advantage. The doctrine of purgatory was 
introduced, and with it the purchaſe of maſſes to redeem the 


| fouls of the deceaſed. New-fangled offences were created, 


and indulgences were ſold to the wealthy, for liberty to ſin 
without danger. The canon law took cognizance of crimes, 
injoined penance pro ſalute animae, and commuted that pe- 


. nance for money. Non- reſidence and pluralities among the 


clergy, and marriages among the laity related within the ſe- 
venth degree, were ſtrictly prohibited by canon; but diſpeny 
ſations were ſeldom denied to thoſe who could afford to buy 
them. In ſhort, all the wealth of chriſtendom was gradually 
drained, by a thouſand chanels, into the coffers of the holy ſee. 


Tux eſtabliſhment alſo of the feodal ſyſtem in moſt of the 
governments of Europe, whereby the lands of all private pro- 
prietors were declared to be holden of the prince, gave a hint 
to the court of Rome for uſurping a ſimilar authority over all 
the preferments of the church; which began firſt in Italy, 
and gradually ſpread itſelf to England. The pope _— 
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feodal lord; and all ordinary patrons were to hold their right 
of patronage under this univerſal ſuperior. Eftates held by 
feedal tenure, being originally gratuitous donations, were at 
that time denominated beneficia : their very name as well as 
conſtitution was borrowed, and the care of the fouls of a 
pariſh thence came to be denominated a benefice, Lay fees 
were conferred by inveſtiture or delivery of corporal poſſeſſion; 
and ſpiritual benefices, which at firſt were univerſally dona- 
tives, now received in like manner a ſpiritual inveſtiture, by 
inſtitution from the biſhop, and induction under his autho- 
rity, As lands eſcheated to the lord, in defect of a legal te- 
nant, ſo benefices lapſed to the biſhop upon non · preſentation 
by the patron, in the nature of a ſpiritual eſcheat. The an- 
nual tenths collected from the clergy were equivalent to the 
foodal render, or rent reſerved upon a grant; the oath of ca- 
nonicat obedience was copied from the oath of fealty required 
from the vaſal by his ſuperior ; and the primer ſeiſins of our 
military tenures, whereby the firſt profits of an heir's eſtate 
were cruelly extorted by his lord, gave birth to as cruel an 
exaction of firſt- fruits from the beneficed clergy. And the 
occaſional aids and talliages, levied by the prince on his va- 
ſals, gave a handle to the pope to levy, by the means of his 
legates a latere, peter-pence and other taxations. 25 


AT length the holy father went a ſtep beyond any example 
of either emperor or feodal lord. He reſerved to himſelf, by 
his own apoſtolical authority 4, the preſentation to all bene- 
fices which became vacant while the incumbent was attend- 
ing the court of Rome upon any occaſion, or on his journey 
- thither, or back again; and moreover ſuch alſo as became 
vacant by his promotion to a biſhoprick or abbey : ** etiamſ/t 
* ad illa perſonae conſueverint et debuerint per electianem aut 
e quemvis alium modum aſſumi. And this laſt, the canoniſts 
declared, was no detriment at all to the patron, being only 
like the change of a life in a feodal eſtate by the lord. Dif- 
penſations to avoid theſe vacancies begat the doctrine of cane- 
mendams : and papal proviſions were the previous nomination 
to ſuch benefices, by a kind of anticipation, before they be- 

6 Extra, J. 3. f. 2. 4.13 
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came actually void; though afterwards indiſcriminately ap- 
plied to any right of patronage exerted or uſurped by the pope. 
In conſequence of which the beſt livings were filled by Italian 
and other foreign clergy, equally unſkilled in and averſe to 
the laws and conſtitution of England. The very nomination 
to biſhopricks, that antient prerogative of the crown, was 
wreſted from king Henry the firſt, and afterwards from his 
ſucceſſor king John; and ſeemingly indeed conferred on the 
chapters belonging to each ſee : but by means of the frequent 
appeals, to Rome, through the intricacy of the. laws which 
regulated canonical elections, was eventually veſted in the 
Pope. And, to ſum up this head with a tranſaction moſt 
unparalleled and aftoniſhing in it's kind, pope Innocent III 
had at. length the effrontery to demand, and king John had 


the meanneſs to conſent to, a reſignation of his crown tothe 


pope, whereby England was to become for ever St Peter's 


patrimony; and the daſtardly monarch re- accepted his ſceptre 


from the hands of the papal legate, to hold as the vaſal of the 
holy ſee, at the annual rent of a thouſand marks. | 


AnoTarR engine ſet on foot, or at leaſt greatly improv- 
ed, by the court of Rome, was a maſterpiece of papal policy. 
Not content with the ample proviſion of tithes, which the 
law of the land had given to the parochial clergy, they en- 
deavoured to graſp at the lands and inheritances of the king- 
dom, and (had not the legiſlature withſtood them) would by 
this time have probably been maſters of every foot of ground 
in the kingdom, To this end they introduced the monks of 
the Benedictine and other rules, men of ſour and auſtere re- 
ligion, ſeparated from the world and it's concerns by a vow 
of perpetual celibacy, yet faſcinating the minds of the-people 
by pretences to extraordinary ſanctity, while all their aim 
was to aggrandize the power and extend the influence of their 
grand ſuperior the pope. And as, in thoſe times of civil tumult, 
great rapines and violence were daily committed by overgrown 
lords and their adherents, they were taught to believe, that 
founding a monaſtery a little before their deaths would atone 
for a life of incontinence, diſorder, and bloadſhed, Hence 
innumerable abbeys and religious houſes were built within a 


century 
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century after the conqueſt, and endowed, not only with the 
tithes of pariſhes which were raviſhed from the ſecular clergy, 
but alſo with lands, manors, lordſhips, and extenſive baro- 
nies. And the doctrine inculcated was, that whatever was 
ſo given to, or purchaſed by, the monks and friars, was con- 
ſecrated to God himſelf ; and that to alienate or take it away 
was no leſs than the fin of ſacrilege. 


I MIGHT here have enlarged upon other contrivances, 
which will occur to the recollection of the reader, ſet on foot 


by the court of Rome, for effecting an entire exemption of 


it's clergy from any intercourſe with the civil magiſtrate : 
ſuch as the ſeparation of the eccleſiaſtical court from the tem- 
poral ; the appointment of it's judges by merely ſpiritual au- 
thority, without any interpoſition from the crown; the ex- 
cluſive juriſdiction it claimed over all eccleſiaſtical perſons 


and cauſes ; and the privilegium clericale, or benefit of clergy, 


which delivered all clerks from any trial or puniſhment ex- 
cept before their own tribunal. But the hiſtory and progreſs 
of eccleſiaſtical courts , as well as of purchaſes in mortmain*, 
have already been fully diſcuſſed in the preceding volumes : 
and we ſhall have an opportunity of examining at large the 
nature of the privilegium clerical in the progreſs of the preſent 
book. And therefore I ſhall only obſerve at preſent, that 
notwithſtanding this plan of pontificial power was ſo deeply 
laid, and fo indefatigably purſued by the unwearied politics 
of the court of Rome through a long ſucceſſion of ages; not- 
withſtanding it was poliſhed and improved by the united en- 
deavours of a body of men, who engroſſed all the learning of 
Europe for centuries together; notwithſtanding it was firmly 
and reſolutely executed by perſons the beſt calculated for 
eſtabliſhing tyranny and depotiſm, being fired with a bigoted 
enthuſiaſm, (which prevailed not only among the weak and 
ſimple, but even among thoſe of the beſt natural and acquired 
endowments) unconnected with their fellow - ſubjects, and 
totally indifferent what might befal that poſterity to which 
they bore no endearing relation; - yet it vaniſhed into no- 


* See Vol. III. pag 61, f See Vol, II. pag, 268, 
thing, 
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thing, when the eyes of the people were a little enlightened, | 
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and they ſet themſelves with vigour to oppoſe it. So vain 
and ridiculous is the attempt to live in ſociety, without ac- 
knowleging the obligations which it lays us under; and to af- 
fect an intire independence of that civil ſtate, which protects 
-us in all our rights, and gives us every other liberty, that 
only excepted of deſpiſing the laws of the community, 


Havins thus in ſome degree endeavoured to trace out the 
eriginal and ſubſequent progreſs of the papal uſurpations in 
England, let us now return to the ſtatutes of praemunire, which 
were framed to encounter this overgrown yet encreaſing evil. 
King Edward I, a wiſe and magnanimous prince, ſet himſelf 


in earneſt to ſhake off this ſervile yoke s. He would not ſuf- 


fer his biſhops to attend a general council, till they had ſworn 
not to receive the papal benediction. He made light of all 
papal bulles and proceſſes : attacking Scotland in defiance of 
one; and ſeiſing the temporalities of his clergy, who under 
pretence of another refuſed to pay a tax impoſed by parlia- 
ment. He ſtrengthened the ſtatutes of mortmain ; thereby 
cloſing the great gulph, in which all the lands of the kingdom 
were in danger of being ſwallowed. And, one of his ſub- 
jects having obtained a bulle of excommunication againſt 
another, he ordered him to be executed as a traitor, accord- 
ing to the antient law®, And in the thirty fifth year of his 
reign was made the firſt ſtatute againſt papal proviſions, which 
according to fir Edward Coke', is the foundation of all the ſub- 
ſequent ſtatutes of praemunire; which we rank as an offence 


Immediately againſt the king, becauſe every encouragement of 


the papal power is a diminution of the authority of the crown, 


Ix the weak reign of Edward the ſecond the pope again 
endeavoured to encroach, but the parliament manfully with- 
ſtood him; and it was one of the principal articles charged 
againſt that unhappy prince, that he had given allowance to 
the bulles of the ſee of Rome. - But Edward the third was of 


x temper extremely different; and, to remedy theſe incon- 
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veniences firſt by gentle means, he and his nobility wrote an. 
expoſtulation to the pope : but receiving a menacing and 
contemptuous anſwer, withal acquainting him, that the em- 
peror, (who a few years before at the diet of Nuremberg, 
A. D. 1323, had eſtabliſhed a law againſt proviſions *) and 
alſo the king of France had lately ſubmitted. to the holy ſee 
the king replied, that if both the emperor and the French 
king ſhould take the pope's part, he was ready to give battel 
to them both, in defence of the liberties of the crown. 
Hereupon more ſharp and penal laws were deviſed againſt 
proviſors , which enact ſeverally, that the court of Rome 


ſhall preſent or collate to no biſhoprick or living in England; 


and that whoever diſturbs any patron in the preſentation to a 
living by virtue of a papal proviſion, ſuch proviſor ſhall pay 
fine and ranſom to the king at his will; and be impriſoned 
till he renounces ſuch proviſion : and the ſame puniſhment ' 
is inflicted on ſuch as cite the king, or any of his ſubjects, 
to anſwer in the court of Rome. And when the holy ſee re- 
ſented theſe proceedings, and pope Urban V attempted to 
revive the vaſalage and annual rent to which king John had 
ſubjected his kingdom, it was unanimouſly agreed by all the 
eſtates of the realm in parliament aſſembled, 40 Edw. III. 
that king John's donation was null and void, being without 
the concurrence of parliament, and contrary to his coronation 
oath : and all the temporal nobility and commons engaged, 
that if the pope ſhould endeavour by proceſs or otherwiſe to 
maintain theſe uſurpations, they would reſiſt and withſtand 
him with all their power *. 


In the reign of Richard the ſecond, it was found neceſ+ 
ſary to ſharpen and ſtrengthen theſe laws, and therefore it 
was enacted by ſtatutes 3 Ric, II, c. 3. and 7 Ric. II. c. 12. 
firſt, that no alien ſhould be capable of letting his benefice 
to farm; in order to compel ſuch, as had crept in, at leaſt to 
reſide on their preferments : and, afterwards, that no alien 


* Mod. Un. Hiſt, xxix, 293. ſt. t. c, t. 38 Edw. III. G. 1. e. 4. 
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ſhould be capable to be preſented to any eccleſiaſtical prefer 
ment, under the penalty of the ſtatutes of proviſors. By the 
ſtatute 12 Ric. II. c. 15. all liegemen of the King, acbepting N 
of a living by any foreign proviſion, are put out of the king's” 
protection, and the benefice made void. To which the ſta- 
tute 13 Ric. II. ſt. 2. c. 2. adds baniſhment and forfeiture of 
lands and goods: and by c. 3. of the fame ſtatute, any perſon | 
bringing over any citation or excommunication from beyond 
ſea, on account of the execution of the foregoing ſtatutes of 

prov iſors, ſhall be impriſoned, forfeit his goods and- lands, | 

and moreover ſuffer pain of life and member. | 


I the writ for the execution of all theſe ſtatutes the words 
praemunire facias, being (as we ſaid) uſed to command a ci- 
tation of the party, have denominated in common ſpeech, not 
only the writ, but the offence itſelf of maintaining the papal 
power, by the name of praemunire. And accordingly the 
next ſtatute I ſhall mention, which is generally referred to 
by all ſubſcquent ſtatutes, is uſually called the ſtatute of 
praemunire. It is the ſtatute 16 Ric. II. c. 5. which enacts, 
that whoever procures at Rome, or elſewhere, any tranſlati- 
ons, proceſſes, excommunications, bulles, inſtruments, or 
ather things which touch the king, againſt him, his crown, 
and realm, and all perſons aiding and aſſiſting therein, ſhall be 
put out of the king's protection, their lands and goods for- 
feited to the king's uſe, and they ſhall be attached by their 
bodies to anſwer to the king and his council ; or proceſs of 
praemunire facias ſhall be made out _ wem, as in other | 


caſes of 9 


By the ſtatute 2 Hen. IV. c. 3. all perſons who peu 
proviſion from the pope, to be exempt from canonical obe- 
dience to their proper ordinary, are alſo ſubjected to the pe- 
nalties of praemunire. And this is the laſt of our antient ſta- 
tutes touching this offence ; the uſurped civil power of the 
biſhop of Rome being pretty well broken down by theſe ſta- 
tutes, as his uſurped religious power was in about a century 
afterwards ; the ſpirit of the nation being ſo much raiſed 
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againſt foreigners, that about-this time, in the reign of Henry 
the fifth, the alien priories, or abbeys for foreign monks, 
were ſuppreſſed, and their lands given tothe crown, And: 
r me e 
ene WW 1944.3; 2 al 1 | 
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miſtaken; when he ſays , that in Henry the ſixth's time the 
archbiſhop of Canterbury and other biſhops offered to the 
king a large ſupply, if he would conſent that all laws againſt 
proviſors, and eſpecially the ſtatute 16 Ric. II. might be re- 
pealed; but that this motion was rejected. This account is 
incorrect in all it's branches. For, firſt, the application, 
which he ptobably means, was made not by the biſhops only, 
but by the unanimous conſent of a provincial ſynod, aſſem- 
bled in 1439, 18 Hen. VI. that very ſynod which at the ſame 
time refuſed to confirm and allow a papal bulle, which then 
was laid before them. Next, the purport of it was not to 
procure a repeal of the ſtatutes againſt proviſors, or that of 
Richard IT in particular; but to requeſt that the / penalties 
thereof, which by a forced conſtruction were applied to all 
that ſued in the ſpiritual, and even in many temporal, courts: 
of this. realm, might be turned againſt the proper objects: 
only; thoſe who appealed to Rome or to any foreign juriſ- 
ditions ; the tenor of the petition being, that thoſe penal- 
ties ſhould be taken to extend only to thoſe that commen- 
« ced any ſuits or procured any writs or public inſtruments. 
at Rome, or elſewhere-out of England; and that no one 
* ſhould be proſecuted upon that ſtatute for any ſuit in the 
« ſpiritual courts or lay juriſdictions of this kingdom.” 
Laſtly, the motion was ſo far from being rejected, that 
the king promiſed to recommend it to the next parliament, 
and in the mean time that no one ſhould be moleſted upon 
this account, And the clergy were fo ſatisfied with their 
ſucceſs, that. * granted to the king a whole tenth upon 
this occaſion . 
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this ſynod, from countenancing the: uſurped power of the 
+ Pope in this realm, chat he was ever a firm oppoſer of: it, 
And, particularly, in the reign of Henry the filthy: hepre- 
vented the king's uncle from being then made a cardinal, and 
legate a lere from the pope; upbn the mere principle of 
- it's being within the miſchief of papal proviſions, and deroga- 
-wty from the liberties} of the Engliſh church and nation. 
For, . as he expreſſed himſelf to the king in his letter upon 
that ſubject, : he was. bound to oppoſe. it by his ligeance, 
& and alſo to quit himſelf to God, and the church of this 
land, of which God and the king had made him governor;” 
This was not the language of a prelate addicted to the ſlavery 
ef the ſee of Rome; but of one, who was indeed of printi- 
ples ſo very oppoſite to the papal uſurpations, that in the year 
preceding this ſynod, 17 Hen. VI. he refuſed to conſecrate a 
biſhop of Ely, that was nominated by pope Eugenius IV. A 


' condudt quite conſonant to his former behaviour, in 6 Hen. 


VI, when he refuſed to obey the commands of pope Martin V, 
ho had required him to exert his endeavours to repeal the 
ſtatute of praemunire; ( exterubile iilud flatutum, as the 
holy father phraſes it) which refuſal fo far exaſperated. the 
. court of Rome againſt him, that at length the pope iſſued a 
bulle to ſuſpend him from his office and authority, which the 
archbiſhop diſregarded, and appealed to a general council. 
And fo ſenfible were the nation of their primate's merit, - that 
the lords ſpiritual, and temporal, and alſo the univerſity of 
Oxford, wrote letters to the pope in his defence; and the 
houſe of commons addreſſed the king, to ſend an emballador 
forthwith to his holineſs, on behalf of the archbiſhop, Who 
had incurred the diſpleaſure of the -pope me 
exceſſive power of the court'of Rome“. 4 
o See Wilk. Concil, Mag. Br, vol. gon; if has f it hs 7 Aerel 
* Ut. faſſim, and Dr Duck"; life of arch. ſhew- how contrary to the 
biſhop Chichele, who was the prelate of 1a learned add pious u ptelete) en 
bere ſpoken of, and the, munificent in the. days of popery,, a aw 


Wunder of All Souls college in Oxford: 2.2 which the ſtatutes of 5 
in vindication of whoſe memory the and A wn 
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on ches is meaning of the olfioce; which 
2 viz. introducing a foreign power into 


this land, and creating imperitum in imperie, 
obedience to papal un. which Ae: E 


the king alone, long before the refarmation in the reign of 
Henry the eighth: at which time the penalties of 
were indeed extended to more papal abuſes than before; as 
the kingdom then entirely renounced the authority of the ſte 
of Rome, though not all the corrupted doctrines of the Ro- 
man church. And therefore by the ſeveral ſtatutes of 24 Hen. 
VIII. c. 12. and 25 Hen. VIII. c. 19 & 21. to appeal to 
Rome from any of the king's courts, which (though i 
before) had at times been connived at; to fue to Rome for 
| any licence ot diſpenſation; or to obey any proveſs from 
thence ; are made liable to the pains of rarmunire, And, in 
order to reſtore to the king in effect the nomination of vacant 
biſhopricks, and yet keep up the eſtabliſhed forms, it is en- 
added by ſtatute 25 Hen. VIII. c. 20. that if the dean and 
chapter refuſe to elect the perſon named by the king, or 
archbiſhop or biſhop to confirm or conſecrate him, they y hall 
fall within the penalties of the ſtatutes of praemunire.. 4 
by ſtatute 5 Eliz. c. 1. to refuſe the oath of ſupremacy will 
incur the pains of praemunire; and to defend the pope's ju- 
riſdiction in this realm, is a praemunire for the firſt offence, 
and high treaſon for the ſecond, So too, by ſtatute 13 Eliz. 
c. 2. to import any agnus Det, croſſes, beads, or other ſuper- 
ſtitious things pretended to be hallowed by the biſhop of 
Rome, and tender the ſame to be uſed ; or to receive the ſame 
with ſuch intent, and not diſcover the affender ; or if a juſ- 
tice of the peace, knowing thereof, ſhall not within fourteen 
days declare it to a privy counſellor; they all incur a praemunire. 
But importing or ſelling maſs books, or other papiſh books, 
is by ſtatute 3 Jac. I. c. 5. $. 25. only liable to a penalty of 
ſhillings, Laſtly, — contribute to the maintenance 
a jeſuit's college, or any popiſh ſeminary whatever, eng 
ſea'; or perſon in the ſame ; or ta cantribute'to the main» 
tenance of any jeſuit or popiſh prieſt in England, is by fla. 
vote 27 Elia. c. a. made liable to the penalties of 5raemunires 
H 2 Tuvy 


* 4 4 
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Tuus far the penalties of pragmunire ſeem to have kept 


within the proper bounds of their original inſtitution, the de- 


* ing the power of the pope: but, they being pains of d no 
onſiderable conſequence, it has been thought fit to app 


the ſame to other heinous offences; ſome of which bear more, 


and ſome leſs Aer to this original "offenct, and ſore no 
[relation at all, | 
1 (10 0 h. e 

A Tuby I. nb fi Þ & Mar. 41 Gch 
the poſſeſſors of abbey lands granted by parliament to Henry 


the eighth, and Edward the fixth, is a praemumire. 2. So 


likewiſe is the offence of acting as a broker or agent in any 
uſuridus contract, where above tem per cent. intereſt is taken, 
by ſtatute 13 Eliz. c. 10. 3. To obtain any ſtay of proceed-= 
ings, other than by arreſt of judgment or writ of error, in 
any ſuit for a monopoly, is likewiſe a praemunire, by ſtatute 
21 Jac. I. c. 3. 4. To obtain an excluſive patent for the fole 
making or importation of gunpowder or arms, or to hinder 
others from importing them, is alſo a praemunire by two ſta- 
tutes; the one 16 Car. I. c. 21. the other 1 Jac. II. c. 8, 
5. On the abolition, by ſtatute 12 Car, II. c. 24. of purvey- 
ance a, and the prerogative of pre-emption, or taking any 
victual, beaſts, or goods for the king's uſe; at a ſtated price, 


without conſent of the proprietor, the exertion of any ſuch 


| Power for the future was declared to incur the penalties of 
praemunire. b. To aſſert, maliciouſly and adviſedly, by ſpeak- 
ing or writing, that both or either houſe of parliament have 
A legiſlative authority without the king, is declared a prae- 
munire by ſtatute 13 Car. II. c. 1. 7. By the habeas corpus at 
alſo, 31 Car, II. c. 2. it is a praemunire, and incapable of the 
king's pardon, beſides other heavy penalties", to ſend any 
ſubject of this realm a priſoner into parts beyond the ſeas. 
8. By the ſtatute x W. & M. ſt. 1. c. 8. perſons of eighteen 
years of age, refuſing to take the new oaths of allegiance, as 
well as ſupremacy, upon tender by the proper magiſtrate, are 

ſubjet to the penetites of a praemunire; and by ftatute 72& 


- . Ser Vol. I. pag. 287, r Ses Vol. L Page 138, Vol, Ul. pag, 137» 
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8 W. III. c. 24. ſerjeants, counſellors; proctörs, attorneys, 
and all officers of courts, practiſing without kaving taken 
the oaths of allegiance and ſupremicy, and fubſeribed the 
declaration againſt popery, are guilty of a praemunire, when 


ther the oaths be tendered or no. 9, By che ſtatute 6 Ann. 


c. 7. to aſſert maliciouſly and directly, by preachihg, tesch⸗ 
ing, or adviſed Tan that the then pretended- prince of g 
Wales, or any perſon other than according to the acts of ſet⸗ 
tlement and union, hath any ri ight to the throne of theſe king: 
doms; or chat the king and parliament cannot make laws to, 
limit the deſcent of the crown; ſuch | preaching, teaching, or 
adviſed ſpeaking is a praemunire: as* writing, printing, of # 
publiſhing the ſame doctrines amounted, we may remember, 
to high treaſon. 10. By ſtatute 6 Ann. c. 23. if the aſſembly 
of peers of Scotland, convened to elect their ſixteen repre- 
ſentatives in the Britiſh parliament, ſhall preſurne to treat of 
any other matter ſaye only the election, they incur the pe- 
nalties of à praemunire. 11. The ſtatüte 6 Geo. I. c. 18. 
(enacted in the year after the infamous ſouth ſea project had 
beggared half the nation) makes all unwarrantable undertak- 
ings by unlawful ſubſcriptions, then commonly known by 
the name of bubbles, ſubject to the penalties of a praemunire. 
12. The ſtatute 12 Geo. III. c. 11. ſubjects to the penalties - 
of the ſtatute of praemunire all ſuch as knowin ly and wil- 
fully ſolemnize, aſſiſt, or are preſent at, any forbidden mar- 
riage of ſuch of the deſcendants of the body of king George 
II, as are by that act prohibited to contract matrimony with- 
out the conſent of the crown. * 

RD 458 HO WET 25 atk 

HaAvinG thus enquired into the nature and ſeveral ſpecies 
of praemunire, it's puniſhment may be gathered from the 
foregoing ſtatutes, which are thus ſhortly ſummed up by fir 
Edward Coke * : „ that, from the conviction, the defendant 
* ſhall be out of the king's protection, and his lands and te- 
* nements, goods and chattels forfeited to the king: and 
* that his body ſhall remain in priſon at the king's pleaſure ; 


See book, I, ch. 4. tu Inf, 129. : 
H 3 or 


175 Pyro Boow N 
«or (en other authorities haye it during fe * hoth which, 
amount to the ſame thing; as the Eing by his prerogative. 
oy any time remit the whole, or any part, of the puniſh». 
cept in the c caſe of tranſgreſſing the ſtatute of habet 
ares. The e here ipflicted, do not (by the way] 
offence within our former definition of 3 
. aide by particular ſtatutes, and not by the common. 
ay, But fo odiqus, fir FOO Coke adds, was this offegce 
of praemunire, that a that was attainted of the ſame 
-might have been ſlain b N22 man without danger of 
law: becauſe | it Was provided 44 law” > that any man might 
th to him as to the king s enemy; and PO, may lawfully 
lan enemy. owever, the poſition itſelf, that it is at any, 
ting err to kill an enemy, is by no means tenable: it ig 
lawful, by the law of nature and nations, to kill him i ig 
2 of battel, or far neceſſary ſelf-defence. And to 155 
viate ſuch ſavage and miſtaken notions *, the ſtatute 5 
c. I. provides, that it ſhall not be 28 to kill any perſon, 
aftainted i in 2 Pracmunfre, any law, ſtatu te, opinion, or ex- 
poſition of law to the contrary e But ſtill 
ſuch delinquent, though protected as a part of the bal 
from public wrongs, can bring no action for any private ins 
jury, how atrocious ſoeyer; being ſo far out of the protection 
of the law, that it will not guard his ciyil rights, nor remedy 
any grievanee which he as an individual may ſuffer, And ng. 
man, . be guilty, can. with ſafety give him 
comfort t, aid . Or relief”, F 
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* ſpecies of offences, more immediately againſt 

the king and mee menen 
cones Mast nen ig 


e. 

:Mademataony * the old Feepeh, 10 
a neglect or contempt) are, in the acceptatiun of ous la-. 
generally underſtood to be all ſuch high offences as are under 
the degree of capitzl, but nearly bordering thereon.2 and it 
is ſaid, that a miſpriſion is contained in every treaſon an 
felony whatſoever ; and that, if the king ſo pleaſe, the offen- 
der may be proceeded againſt for the miſpriſion only *. And 
upon the ſame principle, while the juriſdiction. of the ſtar» 
chamber fubſiſted, it was held that the king might remit a 
proſecution for treaſon, and cauſe the dejinguent to be ceny 
ſured in that court, merely for a high miſdemeſnor : as hap» 
pened in the caſe of Roger earl of Rutland, in 43 Eliz. who 
was concerned in the earl * Eſſex's rebellion *. Miſprifions 
are generally divided into two ſorts; negative, which conſiſt 
in the concealment of ſomething which ought to be revealed; 
and poſitive, which conſiſt in the commiſſion of ſomething 
which ought not to be done. 


2 Yearb, 2 Ric. HI, xo. Staundf. P. O. d Hudſog of the court of ftar-cham- 
37. 1 Hawk, P. C. 56, . 1 ber. 378, in Muf, Brit, 1 
8 ans > 
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1. Or che firſt, or negative kind, is what is led mifirifor 
of treaſon : conſiſting in the bare knowlege and concealment 

of treaſon, without any degree of aſſent thereto: for any aſ- 
ſent makes the party a principal traitor; as indeed the con- 
cealment, which was conſtrued aiding and abetting, did at 
the common law; in like manner as the knowlege of a plot 
22 ainſt the ſtate, and not revealing it, was a capital crime at 
orence, and other ſtates of Italy . But it is now Enacted 
by the ftatute-x & 2 Ph. & Mar. c. 10. that a bare conceal- 
ment of treaſon ſhall be only held a miſpriſion. This con- 
cealment becomes criminal, if the party apprized of the trea- 
ſon does not, as ſoon as conveniently may be, reveal it to 
ſome judge of aſſiſe or juſtice of the peace“. But if there be 


any probable e of aſſent, as if one goes to a hg | 


ſonable meeting, knowing beforehand that a conſp 
intended: * "the king; or, being in ſuch company 
by accident, and having heard ſuch treaſonable conſpiracy, 
meets the ſame company again, and hears more of it, but 
conceals it; this is an implied aſſent in law, and bnd 
concealer guilty of actual high treaſon *, | Phd 


| : nom is alſo one noſitive miſprifion of Zoe Nu * 
ſo by act of parliament. The ſtatute 13 Eliz. c. 2. enacts, 
that thoſe who forge foreign coin, not current in this kingdom, 
their aiders, abettors, and procurers, ſhall all be guilty; of 
miſpriſion of treaſon. For, though the law would not put 
foreign coin upon quite the ſame footing as our own ; yet, if 
the circumſtances of trade concur, the falſifying it may be 
attended with conſequences almoſt equally pernicious to the 
public; as the counterfeiting of Portugal money would be at 
preſent : and therefore the law has made it an offence juſt be- 
low capital, and that is all. For the puniſhment of miſpri- 
ſion of treaſon is loſs of the profits of lands during life, 


forfeiture-of goods, and impriſonment during life . Which 


total forfeiture of the goods was originally inflicted while 


| © Guicciard, Hiſt, b. 3 & 13. 1 Hawk. P. C. 56. ' 
28 — P. C. 37% 1 Hal, P. C. 374. 
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the offence amounted to principal treaſon, and of dourſe in- 


eluded' in it a- Hlony, hy the common-law z and therefore 


is no exception to the general rule laid down in a former chap» 
ter t, that wherever an offenes is puniſnied by ſuch total for» 
mhh N e 
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—— of felony is eee of 2 Alon 
which: a man knows, but never aſſented to; for, If he aſſent- 
ed, this makes him either principal or aceeſſory. And che 
puniſhment of this, in a public officer, by the ſtatute 
Weſtin. 1. 3 Edw. I. c. g. is impriſonment for a year and a 
day; in a common perſon, impriſonment for a leſs diſcretio« 
nary time; and, in both; fine and ranſom at the king's plea- 
ſure: which pleaſure of the king muſt be obſerved,” once for 
all, not to ſignify any extrajudicial will of the ſovereign, 
but ſuch as is declared by his repreſentatives, the Judges 
in his courts Wanne Fegit ” N ws X 
nnn 
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THERE is 410 another WR 1 98 Alpes 
namely, the concealing of treafurt-rrove,” which belongs to the 
king or his grantees by prerogative royal: the concealment 
of which was formerly puniſhable 4 Sy butt how w only 
by oy wg rn * | 


II. AAS, which are 3 been 
. n or high mary rok of which 


1. Tur firſt and; principal is the 3 of 
ſuch high officers, as are in public truſt and employment. 
This is uſually puniſhed by the method of parliamentary im- 
peachment: wherein ſuch penalties, ſhort of death, are in- 
flicted, as to the wiſdom of the houſe-of peers ſhall ſeem pro- 
per; conſiſting uſually of baniſhment, impriſonment, fines, 
or perpetual der. Hitherto alſo may be os the 


5 foe yay. . | 3 Glanv, I. 2. 6 2, 
> 1 Hal, P. C. 378. ld. 134, 
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mans peexlatys, which the Julian law puniſhed with death ik 
a magiſtrate, and with deportation, ot banifhment, in a pri- 
vue perſon . Wir us it is not a captta erime, but fubjets 
the committer of it to a ionary fine and impriſonment,” 


Other miſprifions are, in general, ſuch contempts of the exe- 


eutiva wagiſtzate, as demonſtrate themſelves by ſome atro- 
gant and undutiful behavidur G e . mae N 
nk. Then”. 5 


2. — againſt the king's ee "ns al 
refuſing to aſſiſt him for the good of the public; either in his 
councils, by advice, if called upon; or in his wars, by per 
fonal ſervice for defence of the realm, againſt a rebellion or 
invaſion, Under which claſs may be ranked the neglecting 
to join the pgſſe eomitatus, or power of the county, being theres 
umto required by the ſheriff or juſtices, according to the ſta · 
tute 2 Hen. V. c. 8. which is a duty ineumbent upon all that 
are fifteen years of age, under the degree of nobility, and able 
to travel n. Contempts againſt the prerogative may alſo be, 
by preſerring the intereſts of a foreign potentate to thoſe of 


our on, or doing or receiving any thing that may create an 


undue influence in favour of ſuch extrinſic power; as, by 
taking a penſion from any foreign prince without the conſentof 
the king ®. Or, by diſobeying the king's lawful commands; 
whether by writs iſkuing out of his courts of juſtice,” or by a 


ſummons to attend his privy council, or by letters from the 


king to a ſubject commanding him to return from beyond the 
ſeas; (for diſobedience to which his lands ſhall be ſeiſed till 
he does return, and himſelf afterwards puniſhed) or by his 
writ of ne exeat regnum, or proclamation, commanding the 
fudject to ſtay at home . Diſobedience to any of theſe com- 
mands is a high miſprifion-and contempt : and fo, laffly, is 
diſobedience to any act of parliament, where no particular 


penalty is alligned ; for then it is puniſhable, like the ret of 
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aneh ee againk the king's grim | 
gevernment, may, be by {peaking.or writing again chem, 
curling ar wiſhing him ill, giving out ſcandalous ſtories con · 
cerning him, or doing any thing that may tend to leſſen him 
in the eſteem of his ſubjects, may weaken, his government, of: 
airy o jealouſies between him and his people. Ri 
been alſa held an offence of this ſpecies to drink to the pious 
mgmary of à traitor ; or for 2 clergyman to abſolve. perſons 
at the gallows, who there perſiſt in the treaſons for which, 
they die; theſe being acts which impliedly encourage rebel-, 
lien, Ang for this ſpecies of contempt a man may ngt aply 
be ſined and impriſoned, but ſuffer the pillory or other in- 
famous corporal puniſhment à; in like. manner as, in the 
antient German empire, ſuch perſons as endeavoured to ſow. 
ſedition, and diſturb the public tranguillity, were condemn- 
ed to become the objects of public ngtoriety and deriſion, by 
carrying à dog upon their ſhoulders from one great tawn; to 
another. The emperors Otho I. and Frederic Barbaraſſa 
ili! this: punihupent on noblemen. af the higheR, aonk fo. ; 
4+ ConTaxers againkt the king's uli, not amounting ia 
treaſon, or pregmunire, are the denial of his right to the crown 
in common and unadviſed diſcourſe ; for, if it be by adviſed - 
ly ſpeaking, we have ſeen * that it amounts to a praemunire. 
This heedleſs ſpecies of contempt is however puniſhed by 
our law with fine and impriſanment. Likewiſe if any per- 
ſon ſhall in any wiſe hold, affirm, or maintain, that the com- 
mon laws of this realm, not altered by parliament, ought not. 
to direct the right of the crown of England; this is a miſe 
demeſnor, by ſtatute 13 Eliz. c. 1. and puniſhable with for- 
feiture of goods and chattels. A contempt may. alſo ariſe 
from refuſing or neglecting to take the oaths, appointed by 
ſtate for the better ſecuring the government; and yet a. 


r 1 Hax. P. C, 69, 1 Mod, Un. mn 
1 Bid, . dee Pag- 91. 


ing 


a office, place of truſt, or other e capacity, 
which the ſaid oaths are required to be taken; "viz. thoſe 


allegiance, ſupremacy, and abjuration : which muſt be taken 
withih fix" calendar months after admiſfion.  ' The penalties. 
for this contempt, infliffed by ſtatute 1 Geo. I. fk. 2. c. 13. 
are very little,” . any thing, hort of thoſe of a Prarmunire' 
being an incapacity to hold the ſaid offices; or any other; tö 
proſecute any ſuit; to be guardian or executor; to take ay 
legacy or deed of gift; and to vote at any election for mem 
bers af pafſiament : and After conviction the offender ſhalt 
alſo forfeit 5001. to him or them that will fue for the fate. 
Members on the foundation of any college in the two uni- 
verfities; Who by this ſtatute are bound to take the oaths, 
muſt alſo regiſter a certificate thereof in the college regiſter, 
within one month after; otherwiſe, if the electors do nof. 
remove him, and elect ascher within twelve months, ot or 
after, the King may nominate a perſon to Tucceed him by his 
great ſeat or ſign manual. Beſides thus taking the oaths for 


offices; any two juſtices of the peace may by the ſame ſtatute 


ſummon, and tender the 'oaths to, any perſon. hom they 


ſhall ſuſpect to be diſaffected; and every perſon refuſing the 


fame, who is properly called a non: juror, ſhall. be adjudged 
2 popiſh recuſant convict, and ſubjected to the ſame penal- 
ties that were mentioned in a former chapter* ; which in the 


end may amount to the alternative of bas wes. the realm, or 


ſaffering death . a felon, 


8. Cdivrenyre glia the Ang. palaces or courts of 1 | 


tice have always been looked upon as high miſpriſions : and' 


by the antient law, before the conqueſt, fighting in the r 


king's palace, or before the king's judges, was puniſhed with 


death . ''So too, in the old Gothic conſtitution, there were 
many places Privilege by law, quibus major reverentia et ſe- 
curitas debetur, ut templa et Judicia, quae ſantta habebantur, 


—grces et aula regis, — denique locus quilibet pracſente aut adven- 


tanie rege. And at preſent, with us, by the ſtatute 


t See pays 55, v Stiernh. de jure Cetb. I. 3. c. 3. 
* 3 Inſt, 140, LL. Mere, cap. 7. 34. . 
33 Hen. 
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33 Hen. VII c. 12. malicious ſtriking in the king's pa- 
lace, wherein his royal perſon, refides,, whereby, blogd is 
dran, is ble by perpetual impriſonment, and fine at 
the king' $ pl eaſure; and alſo with loſs of the offender's right 


hand, the ſolemn, execution of Which ſentence | i, at ; 
in the ſtatute at e e ee eee. 


4 gon 


* IQ * 7 * 


rr 


than even in the lng palace, The reaſon ſeems to be, 


that thoſe courts being antiently held in the king's palace, 

and before the king himſelf, ſtriking there included, the, for- 
mer contempt againſt the king's palace, and ſomething 
more; vix. the diſturbance of public juſtice, For this rea- 
ſon, by the antient common law before the conqueſt ”, 
ſtriking in the king's courts of juſtice, or drawing a ſword 
therein, was a capital felony ; and our modern law, retains 
ſo much of the antient ſeverity, as only to exchange the loſs 
of life for the loſs of the offending limb. Therefore a ſtroke 
or blow in ſuch a court of juſtice, whether blood be drawn 
or not, or even aſſaulting a judge, fitting in the court, by 
drawing a weapon, without any blow ſtruck, is-puniſhable 
with the loſs of the right hand, impriſonment for life, and 
forfeiture of goods and chattels, and of the profits of his. 
lands during life . A reſcue alſo of a priſoner from any of 
the ſaid courts, without ſtriking a blow, is puniſhed with 
perpetual impriſonment, and forfeiture of goods, and of the 
profits of lands during life 7 : being looked upon as an of- 
.tence of the fame nature with the laſt; but only, as no blow 
is actually given, the amputation. of the hand is excuſed. 
For the like reaſon an affray, or riot, near the ſaid courts, 
but out of their actual view, is puniſhed only with fine and 


impriſonment . 


w LL, Inae. c. 6. LL. Canut. c. 56. LOT 1 Hawk. P. C. 57, f 
LL. Alured. c. 7. 2 Cro. Car. 373. 
x Staundf. P. C. 38. 3 Iuſt. 140, 141. 


Nor 


26 ds Pitt 0 | Book V; 

ar rh 4 6 nad vba: bile of 
Threatening or reproachful words to any judge ſitting in the 
Eoutts, ate guifty 6F 4 high miſprifſion, and have been pu- 
niſhed with large fines,” impriſonment, and corporal puniſh- 
ment . And, even in the inferior courts of the king, an 
affray, or contemptuous behaviour, is puniſhable with a fine 
rn * 
men 


eee al d a ener if gewe- 

W 6 dhl who are immediate] — Ab — ore 
nu court of juſtice, are puniſhable by fine and imipriſonment: 
2s if a man aſſaults or threatens his adverſary for ſuing him, 
A counſellor or attorney for being employed — 
Juror for his verdict, or a'gavler or other min 

for keeping him in cuſtody, and properly executing his 
duty ©: which offences; when they proceeded farther than 
dare threats, reren 
— wor ane 


— „e endeavor to dilluate « wicwr from: giving 
evidence; to diſcloſe an examination before the privy coun- 
eil; or, to adviſe à priſoner to ſtand mute; (all of which 
are impediments of juſtice) are high miſprifions, and con- 
tempts of the king's courts, and puniſhable by'fine and im- 
priſonment. And antiently it was held, chat if one of ths 
grand jury diſcloſed to any perſon indicted the evidences" tut 
appeared againſt him, be was thereby made nccefſory to the 
offence, if felony ; and in treaſon a principal. And at this 
day it is agreed, that he is guilty of a high uriſpritivn'®, and 


liable to be fined and impriſoned i. 
a Cro, Car. 503. e See Barr, 212, 37 All pl, 444 Ve 
b 1 Hawk. P. C. 88. fol. 138. nes 
e 3 Inſt. 14, 142. f x HaWk, r. e. 1 
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THE order of our diſtribution will next lead us to taks 

into confederation - ſuch: crimes) and miſdemeſnors as 
more eſpecially affect the common-wealth, or public polity of 
the kingdom: which however, as well as thoſe which are 


ſubjects, are alſo offences againſt the king, as the pe, 
milia of the nation; to whom it appertains by his regal f- 
ee to protect the community, and each individual therein, 
from every degree of injurious violence, by executifig thoſe 
laws, which the people —— ——— 
have enacted; or at leaſt have conſented to, by an agreement 


8 in the perſons of their repreſentatives, 


A tacit 27 WY e r 8 
immemorial ag. 


Tur ſpecies of crimes, which py now before 18, is 


f ſubdivided into, ſuch a number of inferior and ſubordinate 


claſſes, that it would much exceed the bounds of an elemen- 


tary treatiſe, and be inſupportably tedious to the reader, were 


I to examine them all minutely, or with any degree of cxiti- 
cal accuracy. I ſhall therefore confine myſelf Arete ee to 
general definitions or deſcriptions, of this great variety of 

offences, and to the puniſhments inflicted by law for each 


particular offence ; with now and then a few incidental ob- 


ſervations: ing the, ſtudent for more particulars to 
other voluminous authors; who have treated of theſe ſubjects 
with greater preciſion and more in detail, than is conſiſtent 
vp the plan of theſe conunentaries. oy 

E 


| 149. Pei Book 7 


ths. 11 


"Par ctiive and miſdemefnon, that more elpechllyafich 


the common - wealth, may be divided into five ſpecies; viz. 


offences againſt public 7z/7:ce, againſt the publit peace, againſt 
public trade, againſt the public health, and againſt the public . 


W each EL opens yy 


Fixer then, of REY ll public Juſtice? ſome of 
which are felonious, whoſe puniſhment may extend to death 
others only miſdemeſnors. 1 ſhall begin with'thoſe that ar 
— — eee Weiden deen of leſs m 
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* Binden eee — or Addthing e 
2 in — is a felonious f- 
againſt public juſtice. It is enacted by ſtatute 8 Hen. 
— e. 12, that if any elerk, or other perſon, ſhall wilfulty” 


take: away, withdraw, or avoid any record, or proceſs inthe 
ſuperior courts of juſtice” in Weſtminſter-hall, by reaſon 


whereof the judgment ſhall be reverſed or not. take effect; it 
is felony not only in the principal actors, bat alſo ih their 


procurers, and abettors. ' Likewiſe by ſtatute 21 Jac, I. C 264 | 


to acknowlege any fine, recovery, deed enrolled, ſtatute, re- 


cogniaance, bail, or judgment, in the name of another We 4 


ſon not privy to the ſame, is felony without benefit of © 
Which law extends only to proceedings” in the courts th 7 
ſelves: but by ſtatute 4 W. & M. c. 4. to perfonite un? 


other perſon (as bail) before any judge of aſſize or other com- 


miſfioner authorized to take bail in the country, is alſo felony; | 
For no man's property would be ſafe, if records might be Tupe * 
preſſed or falſified, or perſons names e inn, 9 in 
courts, or defore * public officers. Nr” 


2: To prevent abuſes by the extenſive ve power, Which at 
ks {obliged to repoſe in gaclers, it is enacted by ſtatute 
14 Edw. III. c. 10. that if any gabler by y too great dureſs of 


impriſonment makes any prifoner, that he hath in ward, be- 


coe 


the priſoner is committed for ſafe cuſtody. . 


merly one of the greateſt obſtructions to public juſtice, both 
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come an heuer or an oppeſhr againſt his will ; that is, az 

ſhall ſee hereafter, to accuſe ad tun eine gin ons, 
other perſon ; it is felony in the gaoler. For, as fir Ed ward... 
Coke obſerves, it is not lawful to induce or excite any man 
even to a juſt accuſation. of another ; much leſs to do it by. 
dures of impriſonment; and leaſt of all by a gaoler, to whom.. 


3 Ambesenes deen public juice is beg thi 
execution of lawful proceſs. This is at all times an offence - 
of a very high and preſumptuous nature; but more particu- 
larly ſo, when it is an obſtruction of an arreſt upon criminal 
proceſs. And-it hath been holden, that the party oppoſing 
ſach arreſt becomes thereby particeps criminis; that is, an ac- 
ceflory in felony, and à principal in high treaſon *,-- For- 


of the civil and criminal kind, was the multitude of pretend - 
ed privileged places, where indigent perſons aſſembled toge- 
ther to ſhelter themſelves from juſtice, (eſpecially in Londom 
and Southwark) under the pretext of their having been an- 
tient palaces of the crown, or the like ©: all of which ſanc-/ + 
tuaries for iniquity are now demoliſhed, and the oppoſing of 
any proceſs therein is made highly penal, n : 
Will, III. c. 27. 9 Geo. I, c. 28. and 11 Geo. I. c. 22. 
which enact, that perſons oppoſing the execution of any 
proceſs in ſuch pretended privileged places within the bills of 
mortality, oc abuſing any officer in his endeavours to execute 
his duty, therein, ſo that he receives bodily hurt, ſhall be 
guilty of felony, and tranſported for ſeven years : and perſong' 
in diſguiſe, joining in or abetting any riot or tumult on ſucks - 
account, or oppoſing any proceſs, or aſſaulting and abuſing: / 
any officer executing or. N er gc 
de felons without benefit of clergy. - wa 12 


re n 
eluding the vigilanee of his keppers before he is put in * 
or i ound pie — 
* 3168, e, . 266}. 11th Wihite-Friers, and it's envieow 5; 


d 1 Hawk, Fe. 2 the and.the Mis in Southwark, 
Vo b. IV. * 1 1 19 


8 


| lan fully confined upon any other inferior. charge, is fil | 


130 born“ Bock IV. 
is puniſhable by fe o or imprttenment . But *. officer per- 
hitting ſuck eſcape, either by negzligente or Conttfvande, "is 


much more culpable than the prrfoner; the natural dclite f 


liberty: pteading ſtrongly in his behalf, though ke oiight"in 
ſtrictneſs of lav / to ſubmit wemfelf gaietly to cuſtody, till 
cleared by the due courſe of Juſtice; Officers" therefore 
who, after arreſt, nexliymitly perinſt a felon to eſcape, are alſo 
puniſbable b fine 7 j but, vu eſcapes, by conſent and 
connivance of the officer, are = much moxe ſerious offance: 
for it is generally agreed that ſuch eſcapes amount to the, 


| ſame kind of offence, and are;puniſhable in the ſame degree, 


as the offence. of which the, priſoner is guilty, and for which 
ke is in cuſtody, whether treaſan, felony, or treſpaſs, And this, 
whether he were actually committed to,gaol, ox;only under 
a bare arreſt . But the officer, cannot be, thus, puniſhed, till 
the original, delinqueat is, actually found guilty or convidted, 
by verdict, confeſſion, or rm ewes rates 


nocent Man. But, before: the conviRtion of the 8 * 
party, the officer, thus angling his dg aye nd ant 
grin fr widely 5 1.051 As o eile 


5. BatAcy of prifon'by the offende eine, ens com- 
31 for any « cauſe, was felony 1 5 wt common law * 
even confpiring t to Ri it), ut this ſeverity j is we 


by the ſtatute de frangentibus briſnam,, I Edw. II. which 
enacts, chat. no pet | ſhall have Judy ment of life or member 


for breakin brilon, "unleſs committed for ſome capital of- 
fence. $0 that"to lea priſon and. eſcape, when lawfully 


cotnmitted for any treaſon of felony, remains {till felony as at 


the common. law); and to break priſon, (whether it be the 
county gaol, the ſhocks, or other uſual place of ſecurity) when 


4 Hawk, P: C. 1223 FECT» 1 PO nl. p. C. 388, 9. "2 Hawk: F. 
he 1 Hal; P, C. 600. E. 134. 5. p * 5 
© 1 Hal, F. c. . ek. P. C. h | Hal, F. C. bey. ** F 4 
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to reſcue, the body of a felon executed for murder, is ſingle 


Cb. 10% WI oN. gk 
puniſhable as 4 high miſdemeſnor by fine and impriſonment, 
For the ſtatute, which prdains that ſuch gffence ſhall be n 


longer gapizal, never. meant to exempt it entirely from every 
2 Ae | 
n 


6. Rs is the reitly pot knowingly „ 
ther from an arreſt or impriſonment; and it is generally the 
ſame offence; i in the ſtranger ſo reſcuing, as it, would baue 
been in 2. goaler to have valuntarity permitted. an eſcape. 
A reſcue; therefore of ane, apprehended far felony, ig 1 
lony ; for treaſon, treaſon ; and for a miſdemeſnor,, a 1 miſ- 
demeſnot alſo. But here. likewiſe, .as upon. voluntary e- 
capes, the principal muſt firſt be attainted before the reſcuer 


can be puniſhed: and for the ſame reaſon; becauſe per- 
haps in fact it may turn out that there has been no offence 
committed v. By ſtatute 11 Geo. II. c. 26. and 24 Geo. 
II. c. 40. if ſtve or mote perſons aſſemble to reſcue any 
retailers of ſplrituous liquors, or to aſfault the informers 
againſt them, it is ſelony, and ſubject to tranſportatiom for 
ſeven years. By che ſtatute 16 Geo. II. c. 31. to aſſiſt n 
priſoner in cuſtody ſot treaſun or feleny wit any arms; in- 
ſtruments of efeape, or diſguiſe, without» the knowleg of 
the gaoler; or any way to aſſiſt ſuch priſoner to attempt an 
eſcape, though no eſcape be actually made, is felony, and 
ſubjects the offender; to tranſportation for ſeven years: or if 
the ptiſoner be in cuſtody for petty larciny or other inferior 
offence, or charged with a debt of 100 4. it is then a mi ſde- 
meſnor, puniſniable with fine and impriſonment. And by 
ſeveral ſpecial ſtatutes , to reſcue, or attempt ta reſcue, any 
perſon committed for the offences enumetated in thoſe acta, 
is felony without benefit of deręy; and to reſcue, or attempt 


felony, and ſubject to tran for ſeytn years. Nay, 
even if any perſon be charged with any of the offences againſt 
the black ach, 9 Geo. I. e. 22. and, being required by order 


j 2 Hawk. p. £cQ 126. | n. c. 20, (Deſtroying turnpikes, &, 
* x Hal. P. C. 607, Feſt. 344. Jo IT. c. 34. (Smuggling.) 25Geo, 
6 Geo, . . 43 (Tranſportation. ) a . 37. (Murder. 27 Geo, II. c,15. 


9 wes, I. c. 22, (Black-att,) 8 Geo. (Black-act.) 
CA 12 of 


3 1 | JOS Abe * Baok IV; 
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2 both he and all that knowingly conteal; ad, 
x, or ficevur Fin, e felons without benefit of clergy,” + 


1 Apen ep Ae agninit pablic jullics is tha 
mee from wanne, or being ſeen at large in Great 
Britain, before the expitation of the term for which the 
e u bed fo be tixafponed, or hail agtead G 
tranſport Kimſelf. This is made felony without benefit of 
clergy in all cafes, by ftatntes 4 Geo. I. e. 11. 6 Geo. I. e. 
23. 16 Geb. II. c. 15. and 8 Geo. III. c. 15. as is alſo 
er eee 
0 the port of tranſportation. | F ; 


8. een | 
Sr This was a contrivance 
carried to a great length of villainy in the beginning of the 
reign of George the firſt : the conſederates of the felons thus 
-diſpoling of ſtolen goods, at a cheap rate, to the owners 
themfelyes, and thereby ſtifling all farther enquiry. The 
famous Jonathan Wild had under him 4 well diſciplined 
corps of thieves, who. brought in all their ſpoils to him; and 
he kept a ſort of public office for reſtoring them to the owner 
at half price. To prevent which audacious practice, to the 
ruin and in defiance of public juſtice, it was enacted by ſta- 
tute 4 Geo. I. c. 11. that whoever halt take a reward under 
the pretence of helping any one to ſtolen goods, ſhall ſuffer as 
the felon who ſtole them; unleſs he cauſes ſuch principal fe- 
Ion to be apprehended and brought to trial, and alſo gives 
evidence againſt him. Wild, ſtil} continuing in his old prac- 
d e ee DAE | 


9. ' Recziving of ftolen gbods, knowing them to be flolen, 
is alſo a high miſdemeſnor and affront to public juſtice, We 
have ſeen in a former chapter , that this offence, which is 
only a miſdemeſnor at common law, by the ſtatutes 3&4, W. 
& M. c. 9. and 5 Ann, c. 31. makes the offender acceſſory 
to the theft and felony, But becauſe the acceſſory cannot in 


mn See ſtat, 6 Geo, I. c. 23. 9% ® Scepage 38. 
. / 1 3 p general 


de proſecuted for a miſdemeſnor, and puniſhed by ſine 
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tried, unleſs with the principal, or after the prin- 
cipal is, convicted, the receivers by that means —_— 4 
eluded juſtice. To remedy: which, it is enacted by f 
1 Ann. e. 9, and-5 Ann. c. 31. that ſuch grceiverymay fii 


impriſonment, though the principal felon be not beſono taken, 
ſo as to de proſecuted and-convitted.' And, in caſe of re- 
ceiving ftolen lead, iron, and certain other metals, ſuch of · 
fence is by ſtatute 29Geo. II. c. 30. puniſhable by tranſpor- 
tation for fourteen years. $0 that gow the pruſecutor has 
two methods in his choice? either to puniſh the receivery for 
che miſdemeſnor immediately, before the thief is eaken® ; or 
to wait till the felon is convifted, and then puniſh them as 
acceſſories to the felony. But it is provided by the ſame ſta · 
tutes, that he ſhall only make uſe of one, and not both of 
theſe methods of puniſhment.” By the ſame ſtatute fo 
29 Geo, II. c. 30. perſons having lead, iron,” and other 
metals in their cuſtody, and nal giving « firkifaBtory deck 
how they came by the ſame, are guilty of a miſdemeſnor 
and puniſhable 4 or or ee ne. And dy Ratüte 
10 Geo. III. c. 48 won broent of ſtolen plate vr 
jewels, taken by af an the highway, or when a burglary 
accompanies the ſtealing, may be tried as well before as after 
the conviction of the principal, and whether he be in ar but 
of cuſtody ; and, if conticted, ſhall arg re ETD few 
lony, and tranſported for fourteen years. | Wr t DRE R. 


1 4317 


10. Or a nature ſome what ſimilar to che ben lei tbe af 
fence of then - bote, which is where the party robbed not only 
knows the felon, but alſo takes bis goods again, or other! 
amends, upon agreement not to proſecute, This is ſrequent- 
ly called compounding of felony, and formerly was; held to 
make a man an acceſſory; but is now puniſhed only with 
fine and impriſonment ©. q This ſion of juſtice; in the 
old Gothic canſtitutions, was liable to the moſt ſevere and 
infamous puniſhment. | And the Salie law « & latroni eum ft 


Na: 


e See alſo flatute 1 Geo, Nl. ©, 28. Thames. ä 
5 12, for the puniſhment of receivers, of p Foſter, 37 
ben les by bun- Pet, kr. in the '2 zHouk, B. c. 13. 
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r PuBzLIC: Boox IV. 
t milem habuit, qui furtum celare vellet, et accutte' fine judice come 
poſitionem ejus admittere ".”” By ſtatute 25 Geo. II. c. 36. 
even to advertiſe a reward for the return of things ſtolen, with 
no queſtions aſked, or words to the ſame purport, gens the 
advertiſer and the printer to a forfeiture of 50 J. each. 


* Common barretry is the offence of frequently ex- 
citing and ſtirring up ſuits and quarrels between his majeſ- 
ty's ſubjects, either at law or, otherwiſe * The puniſh- 
ment for this offence, in a common perſon, is by fine and 
impriſonment : but if the offender (as is tog frequently the 
caſe) belongs to the profeſſion of the law, a barretor, who, 
is thus able as well as willing to do miſchief, ought alſo to 
be diſabled from practiſing for the future *. And indeed it 
is enacted by ſtatute 12 Geo, I. c. 29- that if any one, who 
hath been convicted of forgery, perjury, ſubornation of per- 
jury, or common barretry, ſhall practiſe as an attorney, ſo- 
licitor, or agent, in any ſuit; the court, upon complaint, 
ſhall examine it in a ſummary way; and, if proved, ſhall 
direct the offender to be tranſported for ſeven years. Here- 
unto may alſo, be referred another offence, of equal malignity 
and audaciouſneſs ; ; that of ſuing another in the name of a 
fictitious plaintiff ; either one not in being at all, or one 
who is ignorant of the ſuit. This offence, if committed in 
any of the king's ſuperior courts, is left, as a high contempt, 
to be puniſhed at their diſcretion, But in courts'of a lower 


degree, where the crime is equally pernicious, but the autho- 


rity of the judges not equally extenſive, it is directed by ſta- 
tute 8 Eliz, c. 2. to be puniſhed by ſix months impriſonment, 
and treble damages to the party injured, | 


12. MAINTENANCE is an offence, that bears a near rela- 
tion to the former ; being an officious intermeddling in a ſuit 
that no way belongs to one, by maintaining or aſſiſting either 
party with money or otherwiſe, to proſecute or defend it“: 
a practice, that was greatly encouraged by the firſt introduc- 
tion of uſes*, This is an offence againſt public juſtice, as 


r Stiernh, de jure Goth, l. 3. c. 5. v Bid. 249. 
s x Hawk, P. C. 243 1 Dr & St, 203. 
t Bid. 244+ 
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it keeps alive ftrife and contention, and peryerts the reme- 
dial prdcefs of the law i into an engine of oppreſſion. And 
therefore, by the Roman law, it was 2 227 of the imm 


+” + 


or poor 8 out of N and 22 with impu- 
nity. ', Otherwiſe the puniſhment by common law is ſine and 
impriſonment /; and by mn ſtatute . VII C. 9. 3 

forfeiture of ten pounds | | 


13. CAUrERTv, campi. partitio, is a ANN of mainte- 
nance, and puniſhed in the ſame manner *: being a bargain 
with a plaintiff or defendant campum partire, to divide the 
land or other matter ſued for between them, if they prevail 
at law; whereupon the champertor i is to carry on the partys 
ſuĩt at his own expence . Thus champart, in the French 
law, ſignifies \ SU Avi ion of profits, being a part of the 
crop annually due to the landlord by bargain or cuſtom, In 
our ſenſe of the word, it ſignifies the purchaſing of a ſuit, 
or right of ſuing : a practice ſo much abhorred by our law, 
that it is one main reaſon why a choſe in action, or thing of 

which one hath the right but not the poſſeſſion, is not aſſign- 
able at common law ; becauſe no man ſhould purchaſe. any 
pretence to ſue in another's right. Theſe peſts of civil ſo- 
ciety, that are perpetually endeavouring to diſturb the re- 
poſe of their neighbours, and officiouſly interfering in other 
men's quarrels, even at the hazard of their own fortunes» 
were ſeverely animadverted on by the Roman law: © gui 
« improbe coeunt in alienam litem, ut quicquid ex condemma- 
„ tione in rem ipſius redactum fuerit inter eos communicaretur, 
% lege Julia de vi privata tenentur o; and they were puniſh- 
ed by the forfeiture of a third part of their goods, and perpe- 
tual infamy. Hitherto alſo muſt be referred the proyiſion of 
the ſtatute 32 Hen. VIII. c. 9. that no one ſhall ſell or pur- 
chaſe any pretended right or title to land, unleſs the vendor 

x F.. 48. 10. 20. Stat. of canſpitat. 33 Edw. I. 

y 1 Hawk, b. C. 255. d Ff. 4% 7.6. 


4 .d. 2 
ſl I 4 hath 
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hath received the profits thereof far one whole year before 


fuch grant, or hath been i in a&ual poſſeſſion of the land, ar 
of the 1 evetfion or remainder ;, on pain. that both purchaſar. 


| and vendor ſhall each forfeit the value of ſuch land to the 


king and the proſecutor. Theſe offences e ARA ak 


| the commencement of civil ſuits : but % „eli NG 


14. Tus compounding of informations upon ben hacks 
are an offence of an equivalent nature in criminal cauſes ; 


— are, beſides, an additional miſdemeſnor againſt public 


juſtice, by contributing to make the laws odious to the 
people. At once therefore to diſcourage malicious informers, 


and to provide that offences, when once diſcoyered, ſhall be 


duly proſecuted, it is enacted by ſtatute 18 Eliz, c. 5. that 
if any perſon, informing ug pretence of any. penal law, 
makes any compoſition without leave of the court, or takes 


any money or promiſe from the defendant. to excuſe him 


( which demonſtrates his intent in commencing | the proſecu- 
tion to be merely to ſerve his own ends, and not for the pub- 


636 $4 


ply. and ſhall be for. ever diſabled to ſue. on any 1 popular | 


or penal | ſtatute, | e 


F 4 Y * . ; i at. 


15. A CONSPIRACY al to indie an Innocent n man of fe- 


lony falſely ang maliciouſly, who is actordingly indicted and 
acquitted,” is a farther abuſe and perverſion df public juſticez f 
for which the party injured may either have a civil action by 
| writ of conſpiracy, (of which we ſpoke in the preceding 


book ©) or the conſpirators, for there muſt be at leaſt two to 


form a conſpiracy, may be indicted at the ſuit of the king, and 
were by the antient common-law to receive what is called the 
villenous jadgment; viz. to loſe their liberam legem, vhereby- 
they are diſcredited and diſabled as jurors or witneſles ; to 
forfeit their goods and chattels, and lands for life; to have” 
thoſe lands waſted, their houſes raſed, their trees rooted: up, 5 
and their own bodies committed to priſon :. But it now is 
the better opinion, that the villenous judgment is by long ; 


c Fee Vol. in. pag. 126. 


b 1 Hawk, P. C. 193. 
4 Bro, Ar. t. conſpiracy. 28. 


diſuſe 
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diſuſe become obſolete; it lowly . ced for 
ſome ages : but” inſtead ther nquents are uſh 7 
ſentenced to ĩmpriſonment, fine, we pillory. 'To this head 
may be referred the offence of ſending letters, threatening to 
accuſe” any perſon” of a crime puniſhable with death, tranſ- 
portation, pillory, or other infamous puniſhment, with a 
view to extort from him any money or other valuable chat- 
tels. This is puniſhable by ſtatute 30 Geo, II. c. 24, at 
the diſcretion of the court, with fine, impriſonment, . 
whipping, or tranſportation for ſeven nn. 


16. THE next offence againſt public juſtice i is wha the 


ſuit is paſt it's commencement, and come to trial, And chat 


is the crime of wilful and corrupt perjury which | is defined. 
by fir Edward Coke /, to be a crime committed when a La- 
ful oath is adminiſtred, in ſome judicial proceeding, to a per- 
ſon who ſwears wilfully, abjoluteh, and falſely, in a matter”. 
material to the iſſue or point in queſtion, The law takes no 
notice of any perjury but ſuch as is committed in ſame court 
of juſtice, having power to adminiſter an .oath ; or before 
ſome niagiſtrate or proper officer, inveſted with a ſimilar au- 
thority, in ſome proceedings relative to a civil ſuit or a cri- 
minal proſecution : for it eſteems all other,caths-unneceſlary 
at leaſt, and therefore will not puniſh the breach of them. 
For which reaſon it is much to be queſtioned how far any 
magiſtrate is juſtifiable in taking a voluntary effidavit in any 
extrajudicial matter, as is now too frequent upon euery petty 
occaſion: ſince it is. more than poſſible, that by ſuch idle 
oaths a man may frequently 6 in fora conſcientiae inour the guilt; © 
and at the ſame time evade the temporal penalties; of:perjuryz” 
The perjury muſt alſo be wilſul, poſitive, and abſolute;:.not- : 


upon ſurprize, or the like; it alſo muſt be in ſome point 


material to the queſtion in diſpute j for if it only be in ſorn 

trifling collateral. circumſtance, to which! no regard is paid, 
it is no more penal than j in the voluntary extrajudicial oaths: 
before- mentioned. Subornatian 3 is: the offencecof -' 


5 
. 


rr 


1 x : Toft, 164, 9.0 


5 


petjury in the principal. The puniſhment of perjury and 
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ſubornation, at common law, has been various. It was 


| antiently death ; afterwards baniſhment,” or , Cutting out the 


tongue ; then forfeiture” of goods; and now it is fine and 
imprilonchent, and never more to be capable « of bearing teſ- 
timony xv. But the ſtatüte 5 Eliz. c. 9. (if t the offender be 
proſecuted thereon) infficts the penalty of perpetual infamy, 
and a fine of 40 J. on the ſuborner ; ang. in default of pay- 
ment, impriſonment for ſix months. and | to and with both 
Ears nailed to the pillory. Perjury itſelf is 1 ereby puniſhed 
with fix months impriſonment, perpetual infamy, and a fine 
of 20 l. or to have both ears nailed to the pillory. But the 
proſecution is uſually catried on for the offence at common 
law ; eſpecially as, to the penalties before inflicted, the ſta- 
tute 2 Geo. II. c. 25. ſuperadds a power, for the court to 
order the offender to be ſent to the houſe of correction for 
2 term not exceeding. ſeyen years, or to be tranſported 
for the ſame period; and makes it felony without benefit of 
clergy to return or eſcape within the time, It has ſometimes 
been wiſhed, that perjury, at leaſt upon capital accuſations, 
whereby another's life has been or might have been deſtroy- 
ed, was alſo rendered capita}, upon a principte of retalia- 


tion; as it is univerſally by the laws of France®. And cer- 


tainly the odiouſneſs of the crime pleads ſtrongly in behalf of 
the French law. But it is to be conſidered, that there they 
admit witneſſes to be heard only on the fide of the proſecu- 
tion, and uſe the rack to extort a confeſſion from the accuſed. 
In ſuch a conſtitution therefore it is neceſſary to throw the 
dread of capital puniſhment into the other ſcale, in order to 
keep in awe the witneſſes for the crown; on whom alone the 
priſoner's fate depends: ſo naturally does one cruel law. beget 
another. But corporal and pecuniary puniſhments, exile 


and perpetual infamy, are more ſuited to the genius of the 


Engliſh law ; where the fact is openly diſcuſſed between wit- 
neſſes on both ſides, and the evidence for the crown may be 
contradited and diſproved by thoſe of the priſoner, Where 


e 3 Inſt, 163. „ Monteſg. Sp. L. b. 29. ch. 11, 
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indeed the Jeath of an innocent perſon has actually been the 
conſequence of ſueh wilful perjury, it falls within 1 guilt 
of deliberate murder, and deſerves an equal puniſhment: 
which our antient law in fact inflicted 1. But the mere at- 
tempt to deſtroy life by other means not being capital, there 
is no reaſon that an attempt by perjury ſhould ; much lefs that 
this crime ſhould in all judicial eaſes be puniſhed with death. 
For to multiply capital puniſhments leſſens their effect, when 
applied to crimes of the deepeſt dye; and, deteſtable as per- 
jury is, it is not by any means to be compared with ſome 
other offences, for which only death ean be inflicted : and 
therefore it ſeems already (except perhaps'in the inſtance of 
deliberate murder by perjury) very properly puniſhed by our 
preſent law; which has adopted the opinion of Cicero, de- 
rived from the law. of the twelve tables, perjuriz Pena di- 


« vina, exitium ; humana, dedecus.” 


17. BRIBERY is the next ſpecies of offence againſt public 
juſtice ; 3 which is when a judge, or other perſon concerned 
in the adminiſtration of juſtice, takes any undue reward to 
influence his behaviour in his office l. In the caſt it is the 
cuſtom nevet to petition any ſuperjor for juſtice, not except- 
ing their kings, without a preſent, This is calculated for 
the genius of deſpotic countries ; where the true principles 
of government are never underſtood, and it is imagined that 
there is no obligation from the ſuperior to the inferior, no 
relative duty owing from the governor to the governed, The 
Roman law, though it contained many ſevere injunctions 
againſt bribery, as well for ſelling a man's vote in the ſenate 
or other public afſembly, as for the bartering of common juſ- 
tice, yet, by a ſtrange indulgence in one inſtance, it tacitly 
encouraged this practice; allowing the magiſtrate to receive 
{mall preſents, provided they did not in the whole exceed a 
hundred crowns in the year® : not conſidering the inſinuat- 
ing nature and gigantic progreſs of this vice, when once ad- 
witted. Plato therefore more wiſely, in his ideal republic“, 

i Britton, c, 5. Ff. 48. 11.6, 
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orders thoſe who take preſents for doing their duty to be 
puniſhed: in the ſevereſt manner: And by the laws of Athens 
he that offered was alſo proſecuted, as well as he that receiv- 
ed a bribeꝰ. In England this offence of taking bribes is 
puniſhed, in inferior officers, with fine and impriſonment ; 
and in thoſe who offer a bribe, though not taken, the ſame v. 
But in judges, eſpecially the ſuperior ones, it hath been al- 
ways looked upon as ſo heinous an offence, that the chief 


juſtice Thorpe was hanged for it in the reign of Edward III. 


By a ſtatute * 11 Hen. IV, all judges and officers of the 


| King, convicted of bribery, ſhall forfeit treble the bribe, be 
puniſhed at the king's will, and be diſcharged from the king's 
| ſervice for ever. And ſome notable examples have been 


made in parliament, of perſons in the higheſt ſtations, and 
otherwiſe very eminent and able, but contaminated with this 

18. EMBRACERY ls an attempt to influence a jury cor- 
ruptly to one ſide by promiſes, perſuaſions, entreaties, money, 
entertainments, and the like". The puniſhment for the perſon 
embracing is by fine and impriſonment ; and for the juror ſo 
embraced, if it be by taking money, the puniſhment is (by 
divers ſtatutes of the reign of Edward III) perpetual infamy, 


impriſonment for a year, and forfeiture of the tenfold value. 


19. Tre falſe verdict of jurors, whether occaſioned by 
embracery or not, was antiently conſidered as criminal, and 
therefore exemplarily puniſhed by attaint in the manner for- 
merly mentioned. | 


20. ANOTHER offence of the ſame ſpecies is the neg/igence 
of public officers, entruſted with the adminiſtration of juſtice, 
as ſheriffs, coroners, conſtables, and the like: which makes 
the offender liable to be fined ; and in very notorious caſes 
will amount to a forfeiture of his office, if it be a beneficial 
one . Alſo the omitting to apprehend perſons, offering ſtolen 


Pott. Antiqu, b. 1. c. 23. * 1 Hawk. P. C. 259. 
Þ 3 Inft, 147. See Vol. III. pag. 402, 
4 Lid. 146. t 2 Hawk. P. C. 168. 2 b 
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iron, lead, and other metals to ſale, is a miſdemeſnor, and 


N or ingeifetiaanty bs parſing es 
the ſtatute 29 Geo, II. c. 30, a 


21. THR is yet another offence againſt public juſtice, 
which is a crime of deep malignity ; and ſo much ths 


deeper, as there are many opportunities of putting it in prac= 
tice, and the power and wealth of the offenders may often 
deter the injured from a legal proſecution, This is the - 


preſſion and tyrannical partiality of judges, juſtices, and other 


magiſtrates, in the adminiſtration and under the colour of 
their office, However, when proſecuted, either by im- 
peachment in parliament, or by information in the court of 
king's bench, (according to the rank of the offenders) it is 
ſure to be ſeverely puniſhed with forfeiture of their offices, 
fines, impriſonment, or other diſcretionary cenſure, regulated 
by the nature and aggravations of the offence committed. 


22. LASTLY, extortion is an abuſe of public uu ien which 
conſiſts in any officer's unlawfully taking, by colour of his 
office, from any man, any money or thing of value, that is 
not due to him, or more than is due, or before it is due. 
The puniſhment is fine and impriſonment, and ſometimes a 
forfeiture of the office. 


IS | Hawk, P, © 1701 


- 
20 1 10 
1 Book TY, 


CHAPTER, THB ELEVENTH. 


* 


| Or OFFENCES. vs PUBLIC 


PEACE. 


E are next to . offences againſt the publie 
peace; the conſervation of which is intruſted to the 
king and his officers, in the manner and for the reaſons which 
were formerly mentioned at large *. Theſe offences are either 
ſuch as are an actual breach of the peace; or couſtructivel 

ſo, by tending to make others break it. Both of theſe ſpecies 
are alſo either felonious, or not felonious. The felonious 


| breaches of the peace are ſtrained up to that degree of malig- 


nity by virtue of ſeveral modern ſtatutes : and, particularly, 


1. THE riotous aſſembling of twelve perſons, or more, and 
not diſperſing upon proclamation. This was firſt made high 
treaſon by ſtatute 3 & 4 Edw. VI. c. 5. when the king was 
a minor, and a change in religion to be effected: but that 
ſtatute was repealed by ſtatute 1 Mar, c. 1. among the other 
treaſons created ſince the 25 Edw. III; though the prohibi- 
tion was in ſubſtance re- enacted, with an inferior degree of 
puniſhment, by ſtatute 1 Mar, ſt. 2. c. 12. which made the 
ſame offence a ſingle felony. Theſe ſtatutes ſpecified and 
particularized the nature of the riots they were meant to ſup- 
preſs ; as, for example, ſuch as were ſet on foot with inten- 
tion to offer violence to the privy council, or to change the 
laws of the kingdom, or for certain other ſpecific purpoſes : 
in which caſes, if the perſons were commanded by procla- 
mation to diſperſe, and they did not, it was by the ſtatute of 
Mary made felony, but within the benefit of clergy ; and 


a Vol, I. pag. 117, 458. 350% 
| alſo 
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alſo the act indemniſſed the peace officers and their aſſiſtants, 
if they killed any of the mob in endeavouring tc to ſuppreſs! ſuch 
tiot, This was thought a neceſſary ſecurity in that ſangui- 
nary reign, when, popery was intended to be re-eſtabliſhed, 
which was like to produce great diſcontents : but at firſt it 
was made only for a year, "and was afterwards continued. for 
that queen's life, And, by ſtatute 1 Eliz. c. 16. when a re- 
formation in reli gion was to be once more attempted, it was 
revived and continued during her lite alſo; and then expired. 
From the acceſſion of James the firſt to the death of queen 
Anne, it was never once thought expedient to revive it: b 
in the firſt year of George the firſt, it was judged neceſſary, 
in order to ſupport the execution of the act of ſettlement, to 


renew it, and at one ſtroke to make it perpetual, with large 


additions. For, whereas the former acts expreſsly defined 
and ſpecified what ſhould be accounted. a riot, the , ſtatute 
1 Geo. I. c. 5. enacts, generally, that if any twelve perſons 
are unlawfully afſembled to the diſturbance of the peace, and 
any one juſtice 'of the peace, ſheriff, under-ſheriff, or mayor 
of a town, .ſhall think proper to command them' by procla- 
mation to diſperſe, if they contemn his orders and continue 
together for one hour afterwards, ſuch contempt ſhall be fe- 
lony without benefit of clergy. And farther, if the reading 
of the proclamation be by force oppoſed, or the teader be in 
any manner wilfully hindered from the reading of it, ſuch 
oppoſers and hinderers are felons, without benefit of clergy : 
and all perſons to whom ſuch proclamation onght to have been 
made, and knowing of ſuch hindrance, and not diſperſing, 
are felons, without benefit of clergy. There is the like in- 
demnifying clauſe, in cafe any of the mob be unfortunately 
killed in the endeavour to diſperfe them; being copied from 
the act of queen Mary. And, Je 4 ſubſequent clauſe of the 
new act, if any perſon, ſo rio:ouſly aſſembled, begin even be- 
fore proclamation: to pull down any church, chapel, meet- 
ing-houſe, dwelling-houſe, or out-houſes, they ſhall be fe- 
lons without benefit of clergy. ' 


2. By ſtatute 1 Hen, VII. c. 7. unlawful hunting in any 
legal foreſt, park, or Warten, not being the king's property, 
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by night, or with painted faces, was declared to be 3 
lony. But now by the ſtatute 9 Geo. I. c. 22. to appear 
armed in any incloſed foreſt or place where deer are uſually 
kept, or in any warren for hares ot conies, or in any high 
road, open heath, common, or down, by day, or night, with 
faces blacked or otherwiſe diſguiſad, or (being ſo diſguiſed) to 
hunt, wound, kill, or ſteal any deer, to rob a warten, or to 
Real fiſh, or to procure by gift or promiſe of reward any per- 
fon to join them in ſuch unlawful act, is felony without be- 
nefit of clergy. I mention theſe nee in this place, not on 
account of the damage thereby done to private property, but of 
the manner in which that damage is committed; namely, 
| with the face blacked or with other diſguiſe, and, being armed 
It |  withoffenſive weapons, to the breach of the public peace and 
the terror of his majeſty's ſubjects. 


3. Also by the ſame ſtatute g Geo. I. c. 22. amended by 
ſtatute 27 Geo. II. c. 15. knowingly to ſend any letter with- 
out a name, or with a fictitious name, demanding money, 
veniſon, or any other valuable thing, or threatening (without 
any demand) to kill any of the king's fubjects, or to fire their 
houſes, out-houſes, barns, or ricks, is made felony, without 
benefit of clergy. This offence was formerly high treaſon 
by the ſtatute 8 Hen. V. c. 6. 


4. To pull down or deftroy any loch, fluice, or floodgate, 
erected by authority of parliament on a navigable river, is by 
ſtatute 1 Geo. II. ſt. 2. c. 19. made felony, puniſhable with 
tranſportation for ſeven years. By the ſtatute 8 Geo. II. c. 
20. the offence of deſtroying ſuch works, or reſcuing any 
perſon in cuſtody for the ſame, is made felony, without be- 
"hh nefit of clergy; and it may be inquired of and tried in any 

adjacent county, as if the fact had been therein committed. 
By the ſtatute 4 Geo. III. c. 12. maliciouſly to damage or 
deſtroy any banks, fluices, or other works on ſuch navigable 
river, to open the floodgates, or otherwiſe obſtruct the na- 
vigation, is again made felony, puniſhable with tranſporta- 


tion for ſeven years, And by the ſtatute 7 Geo. III. c. 40. 
(which 
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(which repeals all former acts relating to turnpikes) malici- 
ouſly'to pull down or otherwiſe deſtroy any tyurnpite-gate, of 
_ toll-houſe, or weighing-engine thereunto belonging, 

erected by authority of parliament, or to reſeue any perſon 
in cbſtody for the ſame, is made felony without benefit of 
elergy; and the indictment may be inquired of and tried in 
any adjacent county. The remaining offences againſt the 
2 * are merely mine, and no felonies ; as, 


5. AFFRAYS (from offrair, to terrify) are the fighting 
of two or more perſons in ſome public place, to the terror of 
his majeſty's ſubjects : for, if the fighting be in private, it is 
no affray but an aſſault *. Affrays may be ſuppreſſed by any 

private perſon preſent, who js juſtifiable in endeavouring to 
part the combatants, whatever conſequence may enſue ©, But 
more eſpecially the conſtable, or other ſimilar officer, how- 
ever denominated, is bound to keep the peace; and to that 
purpoſe may break open doors to ſuppreſs an affray, or ap- 
prehend the affrayers; and may either carry them before a 
juſtice, or impriſon them by his own authority for a conve- 
nient ſ; ace till the heat is over ; and may then perhaps alſo 
make them find ſureties for the peace . The puniſhment of 
common affrays is by fine and impriſonment; the meaſure of 
which muſt be regulated by the circumſtances of the caſe: 
for, where there is any material aggravation, the puniſhment 
proportionably increaſes. As where two perſons coolly and 
deliberately engage in a duel : this being attended with an 
apparent intention and danger of murder, and being a high 
contempt of the juſtice of the nation, is a ſtrong- aggravation 
of the affray, though no miſchief has actually enſued . Ano- 
ther. aggravation is, when thereby the officers. of juſtice are 
dijturbed in the due execution of their oſſice: or where à re- 
ſpect to.. the particular place ought to reſtrain and regulate 
men's behaviour, more than in common ones; as in the“ 
king's court, and the like. And upon the ſame account alfo 
all affrays in a church or n are eſteemed bd 
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heinous offences, as being indignities to him to whoſe ſetvice 
thoſe places are conſecrated. Therefore mere quarrelſome 
words, which are neither an affray nor an offence in any 

other place, are penal here. For it is enacted by ſtatute 5; & 6 
Edw. VI. c. 4. that if any perſon ſhall, by words only, 
quarrel, chide, or brawl, in a church or church- yard, the 
ordinary ſhall ſuſpend him, if a layman, ab ingreſſu eccliſiue; 
and, if a clerk in orders, from the miniſtration of his office 
during pleaſure. And, if any perſon in ſuch church or 
church-yard' proceeds to ſmite or lay violent hands upon ano- 
ther, he ſhall be excommunicated ipſe facto; or if he ſtrikes 
him with a weapon, or draws any weapon with intent to 
ſtrike, he ſhall beſides excommunication (being convicted by 
a jury) have one of his ears cut off; or, having no ears, be 
branded with the letter F in his cheek. Two perſons may 
be guilty of an affray : but, 


6. Riors, rauts, and unlawful aſſemblies, muſt have three 
perſons at leaſt to conſtitute them. An unlawful aſſembly is 
when three, or more, do afſemble themſel ves together to do 
an unlawful act, as to pull down incloſures, to deſtroy a 
warren or the game therein ; and part without doing it, or 
making any motion towards it . A rout is where three or 
more meet to do an unlawful act upon a common quarrel, as 
forcibly breaking down fences upon a right claimed of com- 
mon, or of way; and make ſome advances towards. it 8, A 
riot is where three or more actually do an unlawful act of 
violence, either with or without a common cauſe or quarrel *: 
as if they beat a man; or hunt and kill game in another's 
park, chaſe, warren, or liberty; or do any other unlawful 
act with force and violence; or even do a lawful act, as re- 
moving a nuſance, in a violent and tumultuous manner. 
The puniſhment of unlawful aſſemblies, if to the number of 
twelve, we have juſt now ſeen, may be capital, according 
to the circumſtances that attend it; but, from the numbers 
of three to eleven, is by fine and impriſonment only, The 
ſame is the caſe in riots and routs by the common law; to 


f Inſt. 176. h 3 lag, 176. 
E Dro, Abr, 1. Kiol. 4. Jo N 


which 


a ST. A 


Ch. 11. Wa oO ss. 147 
which the pillory in very enormous caſes has been ſometimes 
ſuperadded i. And by the ſtatute 13 Hen. IV. c. 7. any two 
juſtices, together with the ſheriff or under-ſheriff of the 
county, may come with the poſſe comitatus, if need be, and 
ſuppreſs any ſuch riot, aſſembly, or rout, arreſt the rioters, 
and record upon the ſpot the nature and circumſtances of the 
whole tranſaction; which record alone ſhall be a ſufficient 
conviction of the offenders. In the interpretation of which 


ſtatute it hath been holden, that all perſons, | noblemen and 


others, except women, clergymen, perſons decrepit, and in- 
fants under fifteen, are bound to attend the juſtices in ſup- 
prefling a riot, upon pain of fine and impriſonment; and that 
any battery, wounding, or killing the rioters, that may hap- 
pen in ſuppreſſing the riot, is juſtifiable j. So that our an- 
tient law, previous to the modern riot act, ſeems pretty well 
to have guarded againſt any violent breach of the public 
peace; eſpecially as any riotous aſſembly on a public or ge- 
neral account, as to redreſs grievances or pull down all in- 
cloſures, and alſo reſiſting the king's forces if ſent to keep the 
peace, may amount to overt acts of high treaſon, by levying 
war againſt the king. | 


7. NEARLy related to this head of riots is the offence of 
tumultuous petitioning ; which was carried 'to an enormous 
height in the times preceding the grand rebellion, Where- 
fore by ſtatute 13 Car. II. ft. 1. c. 5. it is enacted, that 
not more than twenty names hall be ſigned to any petition 
to the king or either houſe of parliament, for any alteration 
of matters eſtabliſhed by law in church or ſtate; unleſs the 
contents thereof be previouſly approved, in the country, by 
three juſtices, or the majority of the grand jury at the aſſiſes 
or quarter ſeſſions ; and, in London, by the lord mayor, al- 
dermen, and common council *: and that no petition ſhall 
be delivered by a company of more than ten perſons: on pain 

i x Hawk, P. C. 1 59. has, ſince the reſtoration, uſually taken 
J a F.C: 49h 1Hawk,P.C. 161. the lcad in petitions to parlament for 


K This may be one reaſon (among the alteration of any eſtabliſnec Ew. 
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in either caſe of incurring a penalty not exceeding A and 
three months impriſonment, 


8. Ax eighth offence againſt the public peace is that of a 
forcible entry or detainer; which is committed by violently 
taking or keeping poſſeſſion of lands and tenements, with me- 


naces, force, and arms, and without the authority of law, 


This was formerly allowable to every perſon diſſeiſed, or 
turned out of poſſeſſion, unleſs his entry was taken away or 
barred by his own neglect, or other circumſtances ; which 
were explained more at large in a former volume l. But this 
being found very prejudicial to the public peace, it was thought 
neceſſary by ſeveral ſtatutes to reſtrain all perſons from the uſe 
of ſuch violent methods, even of doing themſelves juſtice 
and much more if they have no Juſtice in their claim ®. So 
that the entry now allowed by law is a peaceable one ; that 
forbidden is fuch as 1s carried on and maintained with fare, 
with violence, and unuſual weapons. By the ſtatute 5 Ric. 
II. ſt. x. c. 8. all forcible entries are puniſhed with impri- 
fonment and ranſom at the king's will. And by the ſeveral 


ſtatutes of 15 Ric. II. c. 2. 8 Hen. VI. c. 9. 31 Eliz. c. 


11. and 21 Jac. I. c. 15. upon any forcible entry, or forcible 
detainer after peaceable entry, into any lands, or benefices of 
the church, one or more juſtices of the peace, taking ſuffici- 
ent power of the county, may go to the place, and there re- 
cord the force upon his own view, as in caſe of riots; and 
upon ſuch conviction may commit the offender to gaol, till 
he makes fine and ranſom to the king. And moreover the 
juſtice or juſtices have power to ſummon a jury, to try the 
forcible entry or detainer complained of : and, if the ſame 
be found by that jury, then, beſides the fine on the offender, 


the juſtices ſhall make reſtitution by the ſheriff of the poſſeſ- 


fion, without enquiring into the merits of the title; for the 
force is the only thing to be tried, puniſhed, and remedied by 
them: and the ſame may be done by indictment at the gene- 
ral ſeſſions. But this proviſion does not extend to ſuch as 
endeavour to maintain poſſeſſion by force, where they them- 
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ſelves, or their anceſtors, have been in the peaceable enjoy- 
ment of the lands and tenements, for three years nn, 
preceding *. | 


9. Tux offence of riding or guing armed, with dangerous or 
unuſual weapons, is a crime againſt the public peace, by ter- 
rifying the good people of the land; and is particularly pro- 
| hibited by the ſtatute of Northampton, 2 Edw. III. c. 3. 
upon pain of forfeiture of the arms, and impriſonment during 
the king's pleaſure : in like manner as, by the laws of Solon, 
every Athenian was finable who walked about the city in ar- 
mour . 


10. SPREADING falſe news, to make diſcord between the 
king and nobility, or concerning any great man of the realm, 
is puniſhed by common law? with fine and impriſonment ; 
which is confirmed by ſtatutes Weſtm. 1. 3 Edw. I. c. 34. 
2 Ric, II. ſt. 1. c. 5. and 12 Ric. II. c. 11. 


11. FALSE and pretended prophecies, with intent to diſturb 
the peace, are equally unlawful, and more penal; as they 
raiſe enthuſiaſtic jealouſies in the people, and terrify them 
with imaginary fears. They are therefore puniſhed by our 
law, upon the ſame principle that ſpreading of public news 
of any kind, without communicating it firſt to the magiſtrate, 
was prohibited by the antient Gauls 2. Such falſe and pre- 
tended prophecies were puniſhed capitally by ſtatute 1 Edw- 
VI. c. 12, which was repealed in the reign of queen Mary, 
And now by the ſtatute 5 Eliz. c. 15. the penalty for the firſt 
offence is a fine of 100/, and one year's impriſonment ; for 
the ſecond, forfeiture of all goods and chattels, and impri- 
ſonment during life, 


n Holding over by force, where the , fama acceperit, ut! ad magifiratum de- 
tenant's title was under a leaſe, now ex- © ferar, neve cum alio communicet - quod 
pired, is ſaid to be a forcible detainer, © ſaepe bamines temcrarios atque imperites 


(Cro, Jac, 199.) &« falſis rumorilus terreri, et ad facinus im- 
o Pott. Antiqu. b. 1. c. 26. ce pelli, et de ſu umis rebus conſilium capere, 
P 2 Inſt, 226. 3 Inſt, 198. &« copnitum g. Caeſ. de bell. Gall. lib. 
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v4; 8 aftual breaches of the peace, e thing that 
tends to provoke or excite others to break it, is an offence of 
the ſame denomination, Therefore challenges to fight, either 
by word or letter, or to be the bearer of ſuch challenge, are 
puniſhable by fine and impriſonment, according to the cir- 
cumſtances of the offence . If this challenge ariſes on ac- 
count of any money won at gaming, or if any aſſault or affray 
happen upon ſuch account, the offender, by ſtatute ꝙ Ann. 
c. 14. ſhall forfeit all his goods to the crown, and ſuffer two 


years impriſonment. | 


13. OF a nature very ſimilar to challenges are /ibels, bell 
famoſi, which, taken in their largeſt and moſt extenſive ſenſe, 
ſignify any writings, pictures, or the like, of an immoral or 
illegal tendency ; but, in the ſenſe under which we are now to 
conſider them, are malicious defamations of any perſon, and 
eſpecially a magiſtrate, made public by either printing, writ- 
ing, figns or pictures, in order to provoke him to wrath, or 
expoſe him to public hatred, contempt, and ridicule . The 
direct tendency of theſe libels is the breach of the public 
peace, by ſtirring up the objects of them to revenge, and per- 
haps to bloodſhed. The communication of a libel to any 
one perſon is a publication in the eye of the law ſ: and there- 
fore the ſending an abuſive private letter to a man is as much 
a libel as if it were openly printed, for it equally tends to a 
breach of the peace*, For the ſame reaſon it is immaterial 
with reſpect to the eſſence of a libel, whether the matter of 
it be true or falſe" ; ſince the provocation, and not the falſi- 

ty, is the thing to be puniſhed criminally ; though, doubt- 
leſs, the falſhood of it may aggravate it's guilt, and enhance 
it's puniſhment, In a civil action, we may remember, a libel 
muſt appear to be falſe, as well as ſcandalous * ; for, if the 
charge be true, the plaintiff has received no mur injury, and 
has no ground to demand n for himſclf, whatever 


r 1 Hawk. P. C. 135, 138. 215, Poph. 139. 1 Hawk. P. C. 105. 
„Bid. 103. u Moor. $27, 5 Rep. 12 5. 11 Mod, 
Moor 813. 99. 

t 2 Brownl. 151. 12 ow 35. Hob. See Vol, III. pag. 12 5. 
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offence it may be againſt the public peace: and therefore, 
upon a civil action, the truth of the accuſation may be plead- 
ed in bar of the ſuit, But, in a criminal proſecution, the 

tendency which all libels have to create animoſities, and to diſ- 
turb the public peace, is the ſole conſideration of the law. 
And therefore, in ſuch proſecutions, the only points to be 
confidered are, firſt, the making or publiſhing of the book or 
writing; and, ſecondly, whether the matter be criminal: 
and, if both theſe points are againſt the defendant, the offence 
againſt the public is complete. The puniſhment of ſuch li- 
bellers, for either making, repeating, printing, or publiſh- 
ing the libel, is fine, and ſuch corporal puniſhment as the 
court in it's diſcretion ſhall inflict ; regarding the quantity of 
the offence, and the quality of the offender *, By the law 
of the twelve tables at Rome, libels, which affected the re- 
putation of another, were made a capital offence : but, before 
the reign of Auguſtus, the puniſhment became corporal on- 
ly. Under. the emperor Valentinian * it was again made 
capital, not only to write, but to publiſh, or even to omit 
deſtroying them. Our law, in this and many other reſpects, 
correſponds rather with the middle age of Roman juriſpru- 
dence, when liberty, learning, and humanity, were in their 
full vigour, than with the cruel edits that were eſtabliſhed 
in the dark and tyrannical ages of the antient decemuiri, or 
the later emperors. 


In this, and the other inſtances which we have lately con- 
ſidered, where blaſphemous, immoral, treaſonable, ſchiſma- 
tical, ſeditious, or ſcandalous libels are puniſhed by the 
Engliſh law, ſome with a greater, others with a leſs degree 
of ſeverity ; the liberty of the preſs, properly underſtood; is 
by no means infringed or violated. The liberty of the preſs 
is indeed eſſential to the nature of a free ſtate : but this con- 
liſts in laying no previous reſtraints upon publications, and 

x 1 Hawk. P. C. 196. 
y w Qrinetiam lex 
Poenague lata, malo quae nollet carwine quengnam 
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not in freedom from cenſure for criminal matter when” pub. 
liſhed, Every freeman has an undoubted right to lay What 
fentiments he pleaſes before the public : to forbid this, is to 
deſtroy the freedom of the preſs : but if he publiſhes what is 
improper, miſchievous, or illegal, he muſt take the conſe- 
quence of his own temerity. To ſubject the preſs to the 
reſtrictive power of a licenſer, as was formerly done, both 
before and ſince the revolution *, is to ſubje all freedom of 
ſentiment to the prejudices of one man, and make him the 
arbitrary and infallible judge of all controverted points in 
learning, religion, and government, But to puniſh (as the 
law does at preſent) any dangerous or offenſive writings, 
which, when publiſhed, ſhall on a fair and impartial trial be 
adjudged of a pernicious tendency, is neceſſary for the pre- 
ſervation of peace and good order, of government and religi- 
on, the only ſolid foundations of civil liberty. Thus the 
will of individuals is ſtill left free; the abuſe only of that 
free will is the object of legal puniſhment. Neither is any 


reſtraint hereby laid upon freedom of thought or enquiry : 


liberty of private ſentiment is ſtill left ; the difſeminating, or 
making public, of bad ſentiments, deſtructive of the ends of 
ſociety, is the crime which ſociety corrects, A man (ſays a 


a The art of printing, ſoon after it's 
introduction, was locked upon (as well 
in England as in other countries) as 
merely a matter of ſtate, and ſubject to 
the cocreion of the crown. It was there · 
fore regulated with us by tlie king's pro- 
clamations, prohibitions, charters of pri- 


vilepe and of licence, and finally by the 


decrees of the court of ſtarchamber; 
which limited the number of printers, 
and of preſſes which each ſheuld employ, 
and prohibited new publications un eſs 
previouſly approved by prop er licenſers. 
On the demolition of this odious jutiſ- 
diction in 1641, the long parliament of 


Charles I, after their rupture with that 


rince, aſſumed the ſame p wers as the 
ſtarchamber exerciſed with reſpect to the 
Jicenſing of books; and in 1543, 1647, 
1649, and 1552, (Scobell, i, 44, 134. 


ii, 88, 230.) iſſued their ordinances for 
that purpoſe, founded principally on the 
ſtarchamber decree of 1637. In 1662 
was paſſed the ſtatute 13 & 14 Car, II. e. 
33- which (with ſome few alterations) 
was copied from, the parliamentary ordi- 
nances, This act expired in 1679, but 
was revived by ſtatute 1 Jac. II. c. 17, 
and continued till 1692, It was then 
continued for two years longer by ſtatute 
4W. & M. c. 24. but though frequent 
attempts were made by the government 
to revive it, in the ſubſequent part of that 
reign, (Com. Journ, 11 Feb. 1694. 26 
Nov. 1695. 22 Oct. 1696. 9 Feb. 1697. 
31 Jan. 1698.) yet the parliament reſiſt 
ed it ſo ſtrongly, that it finally expired, 
and the preis became properly ſree, in 
1694; and has ever ſince ſo continued. 
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fine writer on this ſubject) may be allowed to keep poiſons | 
in his cloſet, but not publicly to vend them as cordials. And 
to this we may add, that the only plauſible argument here- 
tofore uſed for reſtraining the juſt freedom of the preſs, 
6 that it was neceſſary, to prevent the daily abuſe of it,” will 
entirely loſe it's force, when it is ſhewn (by a ſeaſonable 
exertion of the laws) that the preſs cannot be abuſed to any 
bad purpoſe, without incurring a ſuitable puniſhment : 
whereas it never can be uſed to any good one, when un- 
der the control of an inſpector. So true will it be found, 
that to cenſure the licentiouſneſs, is to maintain the liberty, 
of the preſs, | 
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CHAPTER THE TWELFTH. 


Or OFFENCES AGAINST PUBLIC 
TRADE. 


FFENCES againſt public trade, like thoſe of the pre- 


ceding claſſes, are either felonious, or not felonious. 
Of the firſt ſort are, 


1. OwLING, fo called from it's being uſually carried on in 
the night, which is the offence of tranſporting wool or ſheep 
out of this kingdom, to the detriment of it's ſtaple manufac- 
ture. This was forbidden at common law *, and more par- 
ticularly by ſtatute 11 Edw. III. c. 1. when the importance 
of our woollen manufacture was firſt attended to; and there 
are now many later ſtatutes relating to this offence, the moſt 
uſeful and principal of which are thoſe enacted in the reign 
of queen Elizabeth, and ſince. The ſtatute 8 Eliz, c. 3. 
makes the tranſportation of live ſheep, or embarking them 
on board any ſhip, for the firſt offence forfeiture of goods, 
and impriſonment for a year, and that at the end of the 
year the left hand ſhall be cut off in ſome public market, and 
ſhall be there nailed up in the openeſt place; and the ſecond 
offence is felony. The ſtatutes 12 Car. II. c. 32. and 7 & 8 
W. III. c. 28. make the exportation of wool, ſheep, or ful- 
ler's earth, liable to pecuniary penalties, and the forfeiture 
of the intereſt of the ſhip and cargo by the owners, if 
privy; and confiſcation of goods, and three years impri- 
ſonment to the maſter and all the mariners. And the ftatute 
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4 Geo. I. c. 11. (amended and farther enforced by 12 Geo. 
II. c. 21, and 19 Geo. II. c. 34.) makes it tranſportation for 
ſeven years, if the penalties be not paid. 
pi | 
2. SMUGGLING, or the offence of importing goods with- 
out paying the duties impoſed thereon by the laws of the cuſ- 
toms and exciſe, is an offence generally connected and car- 
ried on hand in hand with the former. This is reſtrained by 
a great variety of ſtatutes, which inflit pecuniary penalties 
and ſeiſure of the goods for clandeſtine ſmuggling ; and affix 
the guilt of felony, with tranſportation for ſeven years, upon 
more open, daring, and avowed practices: but the laſt of 
them, 19 Geo, II. c. 34. is for this purpoſe inſſar omnium; for 
it makes all forcible acts of ſmuggling, carried on in defiance 
of the laws, or even in diſguiſe to evade them, felony without 
benefit of clergy : enacting, that if three or more perſons 
ſhall aſſemble, with fire arms other offenſive weapons, to aſſiſt 
in the illegal exportation or importation of goods, or in reſcu- 
ing the ſame after ſeiſure, or in reſcuing offenders in cuſtod 
for ſuch offences; or ſhall paſs with ſuch goods in diſguiſe; or 
ſhall wound, ſhoot at, or aſſault any officers of the revenue 
when in the execution of their duty; ſuch perſons ſhall be 
felons, without the benefit of clergy. As to that branch of 
the ſtatute, which required any perſon, charged upon oath 
as a ſmuggler, under pain of death, to ſurrender himſelf upon 
cries, it ſeems to be expired; as the ſubſequent ſta- 
tutes d, which continue the original act to the preſent time, 
do in terms continue only ſo much of the ſaid act, as relates 
to the puniſhment of the offenders, and not to the extraordi- 
nary method of apprehending or cauſing them to ſurrender ; 
and for offences of this poſitive ſpecies, where puniſhment 
(though neceſſary) is rendered ſo by the laws themſelves, 
which by impoſing high duties on commodities increaſe the 
temptation to evade them, we cannot mY be too cautious 


in inflicting the penalty of death ©, 


b Stat. 26 Geo, II. c. 32. 32 Geo. II. (See Vol. I. pag 317. Beccar. ch. 33. 
c, 18. 4 Geo, III. c. 22. | 


3- ANOTHER 
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3. ANOTHER offence againſt public trade is fraudulent 
bankruptcy, which was ſufficiently ſpoken of in a former vo- 
lume*; when we thoroughly examined the nature, of theſe 
unfortunate traders, I ſhall therefore here barely mention 

. over again ſome abuſes incident to bankruptcy, viz, the 
bankrupt's neglect of ſurrendering himſelf to his creditors ; ; 
his non-conformity to the directions of the ſeveral ſtatutes; 
his concealing or imbezzling his effects to the value of 201; 
and his withholding any books or writings with intent to de- 
fraud his creditors : all which the policy of our commercial 
country has made capital in the offender ©; or, felony without - 

benefit of clergy. And indeed it is allowed in general, by 
ſuch as are the moſt averſe to the infliction of capital puniſh- 
ment, that the offence of fraudulent bankruptcy, being an 
atrocious ſpecies of the crimen falſi, ought to be put upon a 
level with thoſe of forgery and falſifying the coin f, To this 
head we may alſo ſubjoin, that by ſtatute 32 Geo. II. c. 28. 
it is felony puniſhable by tranſportation for ſeven years, if a 
priſoner, charged in execution for any debt under 100 /, neg- 
les or refuſes on demand to diſcover and deliver up his 
effects for the benefit of his creditors. And theſe are the only 
felonious offences againſt public trade ; the reſidue being 
mere miſdemeſnors : as, 
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4. Usvny, which is an unlawful contract upon the loan 
of money, to receive the ſame again with exorbitant increaſe, 
Of this alſo we had occaſion to diſcourſe at large in a former 
volume*, We there obſerved that by ſtatute 37 Hen. VIII. 

4. c. 9. the rate of intereſt was fixed at 101. per cent. per annum: 

which the ſtatute 13 Eliz. c. 8. confirms; and ordains, that 

all brokers ſhall be guilty of a fraemunire that tranſact any | 

' contracts for more, and the ſecurities themſelves ſhall be void. 

; | | The ſtatute 21 Jac. I. c. 17. reduced intereſt to eight per cent; 
and, it having been lowered in 1650, during the uſurpation, 

l : to ſix per cent, the ſame reduction was re-enacted after the 

Fil reſtoration by ſtatute 12 Car. II. c. 13. and, laſtly, the ſta- 


d See Vol. II. pag. 481, 482. f Beccar, ch. 34. 
e Stat. 5 Geo. II. c 30. 8 See Vol. Ile pag. 455, Ec. 
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tute 12 Ann. ſt, 2. c. 16. has reduced it to five per cent. 
W herefore not only all contracts for taking more are in them- 
ſelves totally void, but alſo the lender ſhall forfeit treble the 
money borrowed, Alſo if any ſcrivener or broker takes more 
than five ſhillings per cent. procuration- money, or more than 
twelve-pence for making a bond, he ſhall forfeit 201. with 
coſts, and ſhall ſuffer impriſonment for halfa year. | 


5. CHEATING is another offence, more immediately 
againſt public trade; as that cannot be carried on without a 
punctilious regard to common honeſty, and faith between man 
and man, Hither therefore may be referred that prodigious 
multitude of ftatutes, which are made to prevent deceits in 
particular trades, and which are chiefly of uſe among the 
traders themſelves. For fo cautious has the legiſlature been, 
and fo thoroughly abhors all indirect practices, that there is 
hardly a conſiderable fraud incident to any branch of trade, 
but what is reſtrained and puniſhed by ſome particular ſtatute. 
The offence alſo of breaking the aſſiſe of bread, or the rules 
laid down by law, and particularly by ſtatutes 31 Geo, II. 
c. 29. and 3 Geo, III. c. 11. for aſcertaining it's price in 
every given.quantity, is reducible to this head of cheating : 
as is likewiſe in a peculiar manner the offence of ſelling by 
falſe weights and meaſures ; the ſtandard of which fell under 
our conſideration in a former volume d. The puniſhment of 
bakers, breaking the aſſiſe, was antiently to ſtand in the pil- 
ſory, by ſtatute 51 Hen. III. it. 6. and for brewers (by you 
ſame act) to ſtand in the tumbrel or dungcart |: which, 
we learn from domeſday book, was the puniſhment for 
knaviſh brewers in the city of Cheſter ſo early as the reign 
of Edward the confeſſor. Malam cereviſiam faciens, in ca- 
ce thedra ponebatur flercoris i.” But now the general puniſh- 
ment for all frauds of this kind, if indicted (as they may be) 
at common law, is by fine and impriſonment : though the 
eaſier and more uſual way is by levying on a ſummary con- 
viction, by diſtreſs and ſale, the forfeitures impoſed by the 


k See Vol. I, pag. 274. J Seld, tit, of hon. b. 2. c. 5. 5. 3. 
ſeveral 
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7 ſeveral acts of parliament, Laſtly, any deceitful ptactice, in 


cozening another by artful means, whether in matters of trade 
or otherwiſe, as by playing with falſe dice, or the like, is 
puniſhable with fine, impriſonment, and pillory *, And by 


the ſtatutes 33 Hen. VIII. c. 1. and 30 Geo. II. c. 24. if any 


man defrauds another of any valuable chattels by colour of 
any falſe token, counterfeit letter, or falſe pretence, or pawns 
or diſpoſes of another's goods without the conſent of the 
owner, he ſhall ſuffer ſuch puniſhment by impriſonment, fine, 
pillory, tranſportation, whipping, or other corporal pain, as 
the court ſhall direct, 


6. Tux offence of foręſlalling the market is alſo an offence 
againſt public trade, This, which (as well as the two fol- 
lowing) is alſo an offence at common law ', was deſcribed 
by ſtatute 5 & 6 Edw. VI. c. 14. to be the i — or con- 
tracting for any merchandize or victual coming in the way to 
market; or diſſuading perſons from bringing their goods or 
8 there; or perſuading them to enhance the price, 
when there: any of which, oradticen make the market * 
to the fair trader. 


7. REGRATING was deſcribed by the ſame ſtatute to be 
the buying of corn, or other dead victual, in any market, 
and felling it again in the fame marker, or within four 
miles of the place. For this alſo enhances the price of the 
proviſions, asevery ſucceſſive {eller muſt have a ſucceſſive profit. 


8. ExnGRosSING was alſo deſcribed to be the getting into 
one's poſſeſſion, or buying up, large quantities of corn or 
other dead victuals, with intent to fell them again. This 
muſt of courſe be injurious to the public, by putting it in the 
power of one or two rich men to raiſe the price of ptoviſions 
at their own diſcretion, And ſo the total engrofling of any 
other commodity, with intent to ſell it at an unreafonable 


price, is an offence indictable and finable at the common law®. 


And the general penalty for thefe three offences by the com- 
k x Hawk, P. C. 188, * m Cro, Car, 232. 

i x Hawk, P. C. 2 34. 
mon 
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mon law (for all the ſtatutes concerning them were repealed 
by 12 Geo. III. c. 71.) is, as in other minute miſdemeſnors, 
diſcretionary fine and impriſonment”. Among the Romans 
theſe offences, and other mal- practices to raiſe the price of 
proviſions, were puniſhed by a pecuniary mula. © Poena vi- 
« yinti aureorum flatuitur adverſus eum, qui contra annonam 
& fecerit, ſoctetatemve coierit quo annona carior fiat. 


9. MonorPoLIEs are much the ſame offence in other 
branches of trade, that engroſſing is in proviſions : being a 
licence or privilege allowed by the king for the ſole buying 
and ſelling, making, working, or uſing, of any thing what- 
ſoever ; whereby the ſubject in general is reſtrained from that 
liberty of manufacturing or trading which he had before. 
Theſe had been carried to an enormous height during the 
reign of queen Elizabeth ; and were heavily complained off 
by fir Edward Coke , in the beginning of the reign of king 
James the firſt : but were in great meaſure remedied by ſta- 
tute 21 Jac. I. c. 3. which declares ſuch monopolies to be 
contrary to law and void ; (except as to patents, not exceed- 
ing the grant of fourteen years, to the authors of new in- 
ventions;) and monopoliſts are puniſhed with the forfeiture 


of treble damages and double coſts, to thoſe whom they at- 


tempt to diſturb; and if they procure any action, brought 
againſt them for theſe damages, to be ſtayed by any extraju- 
dicial order, other than of the court wherein it is brought, 
they incur the penalties of praemunire. Combinations alſo 
among victuallers or artificers, to raiſe the price of proviſions, 
or any commodities, or the rate of labour, are in many caſes 
ſeverely puniſhed by particular ſtatutes ; and, in general, by 
ſtatute 2 & 3 Edw. VI. c. 15. with the forfeiture of 10/, or 
twenty days impriſonment, with an allowance of only bread 
and water, for the firſt offence ; 20/1, or the pillory, for the 
ſecond ; and 401. for the third, or elſe the pillory, loſs of one 
car, and perpetual infamy. In the ſame manner, by a con- 
ſtitution of the emperor Zeno*, all monopolies and combi- 

n 1 Hawk, P. C. 235, q 3 Inſt. 181. 

„ H. 48. 12. 2. 1 Cos 4. 59. I, 

F 1 Hawk, P. C. 231. : 
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nations to keep up the price of merchandize, proviſions, or 
workmanſhip, were prohibited upon pain of forfeiture of 
goods and perpetual baniſhment. 


10. To exerciſe a trade in any town, without having pre- 


viouſly ſerved as an apprentice for ſeven years, is looked upon 


to be detrimental to public trade, upon the ſuppoſed want of 
ſufficient ſkill in the trader; and therefore is puniſhed by 
ſtatute 5 Eliz. c. 4. with the forfeiture of forty ſhillings” by 
the month. | F 


It. LASTLY, to prevent the deſtruction of our home ma- 
nufaQtures, by tranſporting and ſeducing our artiſts to ſettle 
abroad, it is provided by ſtatute 5 Geo. I. c. 27. that ſuch 


as ſo entice or ſeduce them ſhall be fined 1001, and be im- 
priſoned three months; and for the ſecond offence ſhall be 


ned at diſcretion, and be impriſoned a year: and the artifi- 
cers, ſo going into foreign countries, and not returni 


within ſix months after warning given them by the Britiſh 
embaſſador where they reſide, ſhall be deemed aliens, and 


forfeit all their lands and goods, and ſhall be incapable of 
any legacy or gift. By ſtatute 23 Geo. II. c. 13. the ſedu- 


cers ineur, for the firſt offence, a forfeiture of 5001. for each 
artificer contracted. with to be ſent abroad, and impriſonment 
for twelve months; and for the ſecond, 10001, and are liable 


to two years impriſonment : and if any perſon. exports any 


tools or utenſils uſed in the ſilk or woollen manufaQtures, he 
forfeits the ſame and 2001, and the captain of the ſhip (hav- 
ing knowlege thereof) 100]: and if any captain of a king's 
ſhip, or officer of the cuſtoms, knowingly ſuffers ſuch ex- 
portation, he forfeits 1001, and his employment; and is for 
ever made incapable of bearing any public office, 


s Sec Vol. I. pag, 42% 
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CHAPTER THE THIRTEENTH. 


Or OFFENCES AGAINST THE PUBLIC 
HEALTH, AND Tax PUBLIC POLICE 
o8 OECONOMx. 


HE fourth ſpecies of offences, more eſpecially affecting 

the commonwealth, are ſuch as are againſt the public 
health of the nation; a concern of the higheſt importance, 
and for the preſervation of which there are in many countries 
ſpecial magiſtrates or curators appointed, 


1. TR firſt of theſe offences is a felony ; but, by the 
| Vlefling of providence for more than a century paſt, incapable 
of being committed in this nation. For by ſtatute 1 Jac, I. 
e. 31. it is enacted, that if any perſon infected with the 
plague, or dwelling in any infected houſe, be commanded 
by the mayor or conſtable, or other head officer of his town 
or vill, to keep his houſe, and ſhall venture to diſobey it; 
he may be inforced, by the watchmen appointed on ſuch me- 
lancholy occaſions, to obey ſuch neceſſary command: and, if 
any hurt enſue by ſuch inforcement, the watchmen are 
thereby indemnified. And farther, if ſuch perſon fo com- 
manded to confine himſelf goes abroad, and converles in com- 
pany, if he has no plague fore upon him, he ſhall be puniſhed 
as a vagabond by whipping, and be bound to his good beha- 
viour : but, if he has any infectious fore upon him uncured, 
he then ſhall be guilty of felony. By the ſtatute 26 Geo. II. 
c. 6, (explained and amended by 29 Geo. II. c. 8.) the me- 
tbod of performing guarentine, or forty days probation, by 
ſhips coming from infected countries, is put in a much more 
rezular and effectual order than formerly; and maſters of 

Vo . L ſhips, 
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craling it, are guilty of felony without benefit of clergy. The 


bound to conform their general behaviour to the rules of pro- 
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ſhips, coming from infected places and diſobeying the diret 
tions there given, or having the plague on board and con- 


ſame penalty alſo attends perſons eſcaping from the lazarets, 
or places wherein quarentine is to be performed ; and officers 
and watchmen neglecting their duty; and perſons AY! 
goods or letters from ſhips . quarentine. | 


2. A SECOND, but much inferior, ſpecies af Ante 58 
public health is the ſelling of unwholeſome proviſions. To pre- 
vent which the ſtatute 51 Hen. III. ft. 6. and the ordinance 
for bakers, c. 7. prohibit the ſale of corrupted wine, conta- 
gious or unwholeſome fleſh, or fleſh that is bought of a Jew; 


under pain of amercement for the firſt offence, pillory for the 


ſecond, fine and impriſonment for the third, and abjuration 
of the town for the fourth. And by the ſtatute 12 Car. II. 
c. 25. F. 11. any brewing or adulteration of wine is puniſhed 
with the forfeiture of 1004, if done by the wholeſale mer- 
chant; and 40% if done by the vintner or retail trader. 
Theſe are all the offences, which may * be — to re- 
ſpect the public health. e 


PWV 


V. Tur laſt ſpecies of offences which eſpecially Act the 
commonwealth are thoſe againſt the public police and pecomomy,/ 
By the public police and oeconomy I mean the due regulation 
and domeſtic order of thekingdom : whereby the individuals 
of the ſtate, like members of a well governed family, are 


priety, good neighbourhood, and good manners; and to be 
decent, induſtrious, and inoffenſive in their reſpective ſta- 
tions. This head of offences muſt therefore be very miſcel · 
laneous, as it comprizes all ſuch crimes as eſpecially affect 
public ſociety, and-are not comprehended under any of the 
four preceding ſpecies. | Theſe amount, ſome of them to 
felony, and others: to ene only. Among the as 


former are, 


1. Tus offence of clandefline marriages : for by the ftatute iſ 


26 Geo, II. c. 33. 1. To — matriage in any other 
place 
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place beſides a church, or public chapel wherein banns have 


been uſually publiſhed, except by licence from the atchbi= 
ſhop; and, 2. To ſolemnize marriage in ſuch church or 


chapel without due publication of banns, or licence obtained 
from a proper authority ; --- do both of them not only render 
the marriage void, but ſubject the perſon ſolemnizing it ta 
felony, puniſhed by tranſpostation for fourteen years : as, by 
three former ſtatutes *, he and his aſſiſtants were ſubject to a 
pecuniary forfeiture of 1000. 3. To make a falſe entry in a 
marriage regiſter ; to alter it when made to forge, or coun- 


terfeit, ſuch entry, or a marriage licence; to cauſe or pro- 


cure, or act or aſſiſt in ſuch forgery; to utter the ſame as 
true, knowing it to be counterfeit ; or to deſtroy or procure 
the deſtruction of any regiſter, in order to vacate any mar- 
riage, or ſubject any perſon to the penalties of this act; all 
theſe offences, knowingly and wilfully committed, ſubject 
the party to the guilt of felony, without benefit of clergy. 


2. ANOTHER felonious offence, with regard to this holy 
eſtate of matrimony, is what our law corruptly calls bigamy 3 
which properly ſignifies being twice married, but with us is 
uſed as ſynonymous to polygamy, or having a plurality of 
wives at once d. Such ſecond marriage, living the former 


huſband or wife, is ſimply void, and a mere nullity, by the 


eccleſiaſtical law of England : and yet the legiſlature has 
thought it juſt to make it felony, by reaſon of it's being ſa 
great a violation of the public oeconomy and decency of a 
well ordered ſtate, For polygatny can never be endured un- 
der any rational civil eftabliſhment, whatever ſpecious reaſons 
may be urged for it by the eaſtern nations, the fallaciouſneſs 
of which has been fully proved by many ſenſible writers: but 
in northern countries the very nature of the climate ſeems to 
reclaim againſt it; it never having obtained in this part of 
the world, even from the time of our German anceſtors, who, 
as Tacitus informs us, „ prope ſolt barbarorum ſingulis uxorie 
* bus contenti ſunt,” It is therefore puniſhed by the laws both 


2 6 7 W. III. c. 6. 57 &$ W. III. d 3 Inſt, 88. 
c. 35. 10 Ann, c. 19. $. 176. © de mer. Germ. 1%, 
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of antient and modern Sweden with death 4. And with us 


in England it is enacted by ſtatute 1 Jac. I. e. 11. that if 


any perſon, being married, do afterwards' marry again, the 
former huſband or wife being alive, it is felony ; but within 
the benefit of clergy, The firſt wife in this caſe ſhall not be 
admitted as an evidence againſt her huſband, becauſe ſheis the 
true wife ; but the ſecond may, for ſhe is indeed no wife at 
all ©: and ſo, vice verſa, of a ſecond huſband, This act 
makes an exception to five caſes, in which ſuch ſecond mar- 


riage, though in the three firſt it is void, is yet no felony, 


1. Where either party hath been continually abroad for ſeven 


years, whether the party in England hath notice of the other's 


being living or no. 2. Where either of the parties hath been 
abſent from the other ſeven years within this kingdom, and 


the remaining party hath had no knowlege of the other's being 


alive within that time, 3. Where there is a divorce (or ſe- 
paration a menſa et toro) by ſentence in the eccleſiaſtical 
court. 4. Where the firſt marriage is declared abſolutely 
void by any ſuch ſentence, and the parties looſed 4 winculs. 
Or, 5. Where either of the parties was under the age of 


conſent at the time of the firſt marriage, for in ſuch caſe the 


firſt marriage was voidable by the diſagreeinent of either par- 
ty, which the ſecond marriage very clearly amounts to, But, 
if at the age of conſent the parties had agreed to the marriage, 
which completes the contract, and is indeed the real mar- 
riage; and afterwards one of them ſhould marry again; I 


3 


ſhould apprehend that ſuch ſecond marriage would be within 
the reaſon aud penalties of the act. 


3. Arni ſpecies of felony againſt the good order and 
oeconomy of the kingdom, is by idle ſoldiers and mariners 
waudering about the realm, or perſons pretending ſo to Wn 
and abuſing the name of that honourable profeſſion. Su 
a one not having a teſtimonial or paſs from a juſtice of the 
peace, limiting the time of his paſlage ; or exceeding the 


"0 4 Stier nh. de jure Sucor, J. 3. 0. 2. f 3 Inft, 3g. Kel, 27. 1 Hal, P. C. 
© 4 Hal, P. C. 693, 694. 
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time limited for fourteen days, unleſs he falls ſick ; * 
ſuch teſtimonial; is by ſtatute 39 Eliz. c. 17. made = 
felony, without benefit of dergy. This fanguinary law, 
though in practice deſervedly antiquated, ſtill remains a diſ- 
grace to our ſtatute-book : yet attended with this mitigation, 
that the offender may be delivered, if any honeſt freeholder 
or other perſon of ſubſtance will take him into his ſervice, 
and he abides in the ſame for one year; unleſs licenced 
to depart by his employer, who j in ſuch caſe ſhall forfeit ten 
pounds. 


4. OVrLANDISR Verna calling chemſeives Egyptians, or 
2yþ/ies, are another object of the ſeverity of ſome of our unre- 
pealed ftatutes. Theſe are a ſtrange kind of commonwealth 
among themfelves of wandering impoſtors and jugglers, who 
made their firſt appearance in Germany about the beginning 
of the ſixteenth century, and have ſince ſpread themſelves all 
over Europe. Munſter, it is true d, who is followed and re- 
lied upon by Spelman i, fixes the tue of their firſt appear- 
ance to the year 1417 dut, as he owns, that the firſt whom 
he ever ſaw were in 1524, it is probably an error of the preſs 
for 1517 : eſpecially as other hiſtorians j inform us, that Een 
ſultan Selim conquered Egypt, in the year 1517, ſeveral of 
the natives refuſed to ſubmit to the Turkiſh yoke; but being 
at length ſubdued and baniſhed, they agreed to diſperſe in 
{mall parties all over the world, where their ſuppoſed ſkill in 
the black art gave them an univerſal reception, in that age 
of ſuperſtition and credulity. In the compaſs of a very few 
years they gained ſuch a number of idle proſelytes, (who 
imitated their language and complexion, and betook them- 
ſelves to the ſame arts of chiromancy, begging, and pilfering) 
that they became troubleſome and even formidable to moſt of 
the ſtates of Europe, Hence they were expelled from France: 
in the year 1560, and from Spain in 1591 *. And the go- 


vernment in England took the alarm much earlier: for in 


1530, they are deſcribed by ſtatute 22 Hen. VIII. c. 10. as 
© outlandiſh people, calling themſelves Egyptians, uſing no 


b Coſmogr. 1, 3. J Mod. Univ, Hiſt. xliil. 271. 
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e craft not ſeat of merchandize, who have come into this 
MS provi and gone from ſhire to ſhire and place to place in 
great company, and uſed great, ſubtil, and crafty means 
4 to deceive the people; bearing them in hand, that they 
be by palmeſtry could tell men's and women's fortunes ; v and 
& l many times by craft and ſubtilty have deceived the peo- 
e ple of their money, and alſo have committed many heinous 
& felonies and robberies.” Wherefore they are directed ta 
avoid the realm, and not to return under pain of impriſon- 
ment, and forfeiture of their goods and chattels : and, upon 
their trials for any felony which they may have committed, 
they ſhall not be entitled to a jury de medietate linguae. And 
afterwards, it js enacted by ſtatutes x & 2 Ph. & M. c. 4, 
and 5 Eliz. c. 20. that if any ſuch perſons ſhall be imported 
into this kingdom, the importer ſhall forfeit 40/. And if the 
Egyptians themſelves remain one month in this kingdom; 
or if any perſon, being fourteen years old, (whether na- 
tural born ſubject or ſtranger) which hath been ſeen or found 
in the fellowſhip of ſuch Egyptians, or which hath diſguiſed 
him or herſelf like them, ſhall remain in the ſame one month, 
at one or ſeveral times; it is felony without benefit of clergy: 
and fir Matthew Hale informs us !, that at one Suffolk affiſes 
no leſs than thirteen gypſies were executed upon theſe ſtatutes, 
a few years before the reſtoration, But, to the honour of our 
national humanity, there are no inſtances more modern chan 
this, of carrying theſe laws into practice. 


5. To deſcend next to offences, whoſe puniſhment is ſhort 
of death, Common nuſances are a ſpecies of offences againſt 
the public order and economical regimen of the ſtate; being 
either the doing of a thing to the annoyance of all the king's 
ſubjects, or the neglecting to do a thing which the commog 
good requifes v, The nature of common nuſances, and their 
diſtinction from private nuſances, were explained in the pre- 
ceding volume ; when we conſidered more particularly the 
nature of the private ſort, as a civil injury to individuals, 
I ſhall here only remind the ſtudent, that common nuſances 


I 1 Hal. P. & 671, 2 Vel. II. Pag. 216. a 
 Þ x Hawk, P. C. 291. | 
are 
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are fuck inconvenient or troubleſome offences, as annoy. the 
whole community in general, and not merely ſome particular 
perſon; and therefore are indictable only, and not actionable; 
as it would be unreaſonable to multiply ſuits, by giving 
every man a feparate right-of action, for what damnifies him 
in common only with the reſt of his fellow ſubjects, Of this 
nature are, 1. Annoyances in highways, bridges, and public 
rivers, by rendering the ſame inconvenient or dangerous to 
pals : either poſitively, by actual obſtructions ; or negatively, 
by want of reparations. For both of theſe, the perſon ſo ob- 
ſtructing, or ſuch individuals as are bound to repair and 
cleanſe them, or (in default of theſe laſt) the pariſh at large, 
may be indicted, diſtreined to repair and amend them, and 
in ſome caſes fined. And a preſentment thereof by a judge 
of aſſiſe, c, or a juſtice of the peace, ſhall be in all reſpects 
equivalent to an indictment . Where there is an houſe 
erected, or an incloſure made, upon any part of the king's 
demeſnes, or of an highway, or common ſtreet, or public 
water, or ſuch like public things, it is properly called a pur- 
prefture?, 2. All thoſe kinds of nuſances, (ſuch as offenſive 
trades and manufactures) which when injurious to a private 
man are actionable, are, when detrimental to the public, 
puniſhable by public proſecution, and ſubject to fine accord- 
ing to the quantity of the miſdemeſnor: and particularly the 
keeping of hogs in any city or market town is indictable as a 
public nuſance . 3. All diſorderly inns or ale-houſes, batody- 
bouſes, gaming-houſes, flage-plays unlicenced, booths and ſtages 
for pope-dancers, mauntebanks, and the like, are public nuſan- 
ces, and may upon indictment be ſuppreſled and fined i. Inns, 
in particular, being intended for the lodging and receipt of 
travellers, may be indicted, ſuppreſſed, and the inq-Keepers 
fined, if they refuſe to entertain a traveller without a very 
*ſufficient cauſe ; for thus to fruſtrate the end of their inſtitu- 
tion is held to be diſorderly behaviour . Thus too the hoſ- 
pitable laws of Norway puniſh, in the ſevereſt degree, ſuch 
inn-keepers as refuſe to furniſh accommodations at a juſt and 


© Stat. 7 Geo, III. c. 32. A Salk. 460. | 
p Co, Litt, 277. from the French r 1 Hawk, P. C. 198. 18. 
Paurprii an incloſure. { 1 Hawk, P, C. . | 
L 4 reafon- 


- 
" 7 pou 
. — w 41 FRI 
Rr 


— - — — — — — \ — — es * 1 
ar a — — — x — — 
— — — — . . — 
N — —Gà WEE AER” e 


165 216% - Book IV: 
reaſonable price . 4. By ſtatute 10 & 11 W. III. c. 17. al 
dotteries are declared to be public nufances, and all. grants, 
or licences for the ſame to be contrary to law. 
5. Cottages are held to be common nuſances, if erected ſingly 


on the waſte, being harbours for thieves and other idle and 


diſſolute perſons. Therefore it is enacted by ſtatute 31 Elia. 
c. 7. that no perſon ſhall ere& a cottage, unleſs he lays to it 
four acres of freehold land of inheritance to be occupied 
therewith, on pain to forfeit to the king 104, for it's erection, 
and 405. per month for it's cantinuance: and no owner or 


_ occupier of a cottage ſhall ſuffer any inmates therein, or more 


families than one to inhabit there, on pain to forfeit 10s. per 
month to the lord of the leet, This ſeems, upon our preſent 
more enlarged notions, a hard and impolitic law; depriving 
the people of houſes to dwell in, and conſequently prevent- 
ing the populouſneſs of towns and pariſhes : which, though 
it is generally endeavoured to be guarded againſt, through a 
fatal rural policy, (being ſometimes, when the poor are ill- 
managed, an intolerable hardſhip) yet, taken in a national 
view, and on a ſuppoſition of proper induſtry and good pa- 
rochial government, is a very great advantage to any king- 
dom. But indced this, like moſt other rigid or inconvenient 
Jaws, is rarely put in execution, 6. The making and ſelling 
of fireworks and ſquibs, or throwing them about in any ſtreet, 
is, on account of the danger that may enſue to any thatched 
or timber buildings, declared to be a common nuſance, by ſta- 
tute 9 & 10 W. III. c. 7. and therefore is puniſhable by fine. 


And to this head we may refer, (though not declared a com- 


mon nuſance) the making, keeping, or carriage, of too large a 


quantity of gunpowder at one time, or in one place or vehicle; 


which is prohibited by ſtatute 12 Geo. III. c. 61. under heavy 
penalties and forfeiture, - 7. Eaves-droppers, or ſuch as liſten 
under walls or windows, or the eaves of a hauſe, ta hearken 


after diſcourſe, and. thereupon to frame ſlanderoua and miſ- 


chievous tales, are a comman nuſance and preſentable at the 
.court-leet * : or are indictable at the ſeſſions, and puniſhable 
by fine and finding ſureties for their good behaviour®, 8, Laſts 


Stiernh. de jure Suern. I. 2,c,9, 4 Bid. 1 Hawk. P. C. 132. 
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ly, a common ſcold, communis rixatrix, (for our law- latin con- 
fines it to the feminine gender) is a public nuſance to hey 
neighbourhood. For which offence ſhe. may be indicted ”1 
and, if convicted, ſhall * be ſentenced to be placed in a cer. 
tain engine of correction called the trebucket, caſtigatory, ot 
cucking ſtool, which in the Saxon language ſignifes the ſcold · 
ing ſtool ; though now it is frequently corrupted into ducking 
ſtool, becauſe the reſidue of the judgment: is, that, when ſhe 
is ſo placed therein, ſhe ſhall be e in the water for hs 


puniſhment *. 


6. Io EN ESS in any perſon whatfornr] is alſo a high of 
fence againſt the public oeconomy. In China it is a maxim, 
that if there be a man who does pot work, or a woman that 
is idle, in the empire, ſomebody muſt ſuffer cold or hunger : 
the produce of the lands not being more than ſufficient, with 
culture, to maintain the inhabitants; and therefore, though 
the idle perſon may ſhift off the want from himſelf, yet it 
muſt in the end fall ſomewhere. The court alſo of Areopa- 
gus at Athens puniſhed idleneſs, and exexted a right of exa- 
mining every citizen in what manner he ſpent his time; the 
intention of which was?, that the Athenians, knowing they 
were to give an account of their occupations, ſhould fallow 
only ſuch as were laudable, and that there might be no room 
left for ſuch as lived by unlawful arts, The civil law ex- 
pelled all ſturdy vagrants from the city *: and, in our own 
law, all idle perſons or vagabonds, whom our antient ſtatutes 
deſcribe to be ſuch as wake on the night, and ſleep on the 
„day, and haunt cuſtomable taverns, and ale-houſes, and 
e routs about; nd o man wot from whence they come, ne 
e whether they go;” or ſuch as are moſt particularly deſerib- 
ed by ſtatute 17 Geo. II. c. 5. and divided into three claſſes, 
idle and diſorderly perſons, rogues and vagabonds, and incorri- 
gible rogues ; - all theſe are offenders againſt the good order, 
and blemiſhes in the government, of any kingdom. They 
are therefore all puniſhed, by the ſtatute laſt- mentioned; 


v 6 Mod. 213. y Valer, Maxim. J. 2. c. 6. ad 
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that is to fay, idle and diforderly perſons with one month's 
impriſonment in the houſe of correction; rogues and vaga- 


bonds- with whipping 'and impriſonment not exceeding fix 
months; and incorrigible rogues with the like diſcipline and 
_ confinement, not exceeding two years: the breach and eſcape 
from which confinement in one of an inferior claſs, ranks 
him among incorrigible rogues ; and in a rogue (before in- 
corrigible) makes him a felon, and liable to be tranſported 
for ſeven years, Perſons harbouring vagrants are liable to a 
fine of forty ſhillings, and to pay all expenſes brought upon 
the pariſh thereby : in the ſame manner as, by our antient 
Jaws, whoever harboured any ſtranger for more than two 
nights, was anſwerable to the public . offence that ſuch 
His inmate might ct“. 


7. Un»DER the head of public oeconomy may alſo be pro- 

perly ranked all ſumptuary laws againſt luxury, and extrava- 
gant expenſes in dreſs, diet, and the like; concerning the 
general utility of which to a ſtate, there is much controverſy 
among the political writers. Baron Monteſquieu lays it 
down ®, that luxury is neceffary in monarchies, as in France; 
but ruinous to democracies, as in Holland. With regard 
therefore to England, whoſe government is compounded of 
both ſpecies, it may ſtill be a dubious queſtion, how far pri- 
vate luxury is a public evil; and, as ſuch, cognizable by 
public laws. And indeed our legiſlators have ſeveral times 
changed their ſentiments as to this point : for formerly there 
were a multitude of penal laws exiſting, to reſtrain exceſs in 
apparel ©; chiefly made in the reigns of Edward the third, 
Edward the fourth, and ' Henry the eighth, againſt piked 
ſhoes, ſhort doublets, and long coats; all ef which were 
repealed by ſtatute 1 Jac, I. e. 26. Bur: as to exceſs in diet, 
there ſti}! remains one antient ſtatute unrepealed, 10 Edw, III. 

ſt. 3. which ordains that no man ſhall be ferved, at dinner or 
ſupper, with more than' two courſes ; except upon ſome 
great holydays there ſpecified, in which he may be ſerved 
with three. 


2 LL, Edrv, c. 27. Brafton, J. 3. r, 2. d Sp. L. b. 7. e. 2 & 4. 
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g. 18 "R that of boner, naturally Gllows the offence 


of goming, which is generally introduced to ſupply. or retrieve 


the expenſes occaſioned by the former: it being a kind af 
tacit confeſion, that the company engaged. therein do, in 
general, exceed the bounds of their reſpeRive fortunes ;, and 
therefore they caſt lots to determine upon whom. the ruin 
ſhall at preſent fall, that the reſt may be ſaved a little longer. 
But, taken in any light, it is an offence of the moſt alarming 
nature; tending. by neceſſary conſequence to promote public 
idleneſs, theft, and debaychery among thoſe of a lower claſs: 
and, among perſons of a ſuperior rank, it bath frequently 
been attended with the ſudden ruin and deſolation of antient 
and opulent families, an abandoned proſtitution of every 
principle of honour and virtue, and too often hath ended in 
ſelf· murder. To reſtrain this pernigious vice, among the 
inferior ſort of people, the ſtatute 33 Hen. VIII. c. 9. was 


made; which prohibits to all but gentlemen the games of 


tennis, tables, cards, dice, bowls, and other unlawful di- 
verſions there ſpecified *, unleſs in the time of chriſtmas, un- 
der pecuniary pains and impriſonment. And the ſame law, 
and alſo the ſtatute 30 Geo, II. c. 24. inflict pecuniary penal- 
ties, as well upon the maſter of any public houſe, wherein 
ſervants are permitted to game, as upon the ſervants them- 
ſelves who are found to be gaming there, But this is not the 
principal ground of modern complaint: it is the gaming in 
high life, that demands the attention of the magiſtrate; a 
paſſion to which every valuable conſideration is made a facri- 


ice, and which we ſeem to have inherited from our anceſtors 
the antient Germans; whom Tacitus © deſeribes to have been 


bewitched with the ſpirit of play to a moſt exorbitant degree. 
They addict themſelyes, ſays he, to dice (which is won- 
* derful) when ſober, and as a ſerious employment; with 
“ ſuch a mad deſire of winning or loſing, that, when ſtript 
$ of every thing elſe, they will ſtake at laſt their liberty, 
$ and their very ſelves, The loſer goes into a voluntary fla» 


d Logetting in the fields, Nide-thrift and coyting. bets 1120p 
or ſhove-groat, cloyſh-cayles, half. bowl, e de mor, Germ, ca. 
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very, and, though younger and ſtronger than his antago- 
« niſt, ſuffers himſelf to be bound and fold. And this per- 
4 ſeverance in ſo bad a cauſe they call the point of honour; 
< en g in re prava pervicacia, ipſi fidem vocant. One woll 
almoſt be tempted to think Tacitus was deſcribing a modern 
Engliſhman. When men are thus intoxicated with ſo frantic 
a ſpirit, laws will be of little avail ; becauſe the ſame falſe 
ſenſe of honour, that prompts a man to ſacrifice himſelf, will 
deter him from appealing to the magiſtrate. Yet it is proper 
that laws ſhould be, and be known publicly, that gentlemen 
may conſider what penalties they wilfully incur, and what a 
confidence they repoſe in ſharpers ; who, if ſucceſsful in 
play, are certain to be paid with honour, or, if unſucceſsful, 
have it in their power to be ſtil] greater gainers by informing, 
For by ſtatute 16 Car. II. c. 7. if any perſon by playing or 


| betting ſhall loſe more than 100 J. at one time, he ſhall not 


be compellable to pay the ſame ; and the winner ſhall forfeit 
treble the value, one moiety to the king, the other to the in- 
former, The ſtatute ꝙ Ann. c. 14. enacts, that all bonds and 
other ſecurities, given for money won at play, or money lent 
at the time to play withal, ſhall be utterly void: that all 
mortgages and incumbrances of lands, made upon the fame 
conſideration, ſhall be and enure to the uſe of the heir of the 
mortgagor: that, if any perſon at one time loſes 10. at play, 
he may ſue the winner, and recover it back by action of debt 
at law; and, in caſe the loſer does not, any other perſon may 
fue the winner for treble the ſum ſo loſt ; and the plaintiff in 
either caſe may examine the defendant himſelf upon oath : 


and that in any of theſe ſuits no privilege of parliament ſhall 


be allowed. The ſtatute farther enacts, that if any perſon 
cheats at play, and at one time wins more than 100. or any 


valuable thing, he may be indicted thereupon, and ſhall for- 


feit five times the value, ſhall be deemed infamous, and ſuf- 


fer ſuch corporal puniſhment as in caſe of wilful perjury, 


By ſeveral ſtatutes of the reign of king George II, all pri- 
vate lotteries by tickets, cards, or dice, (and particularly the 
games of faro, baſſet, ace of hearts, hazard, pallage, rolly 


poll 


5 12 Geo, II. c. 28. 13 Geo, II. c. 19. 18 Geo, II. c. 34. 
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polly, and all other games with dice, except bag-gammon) 
are prohibited under a penalty of 200/, for him that ſhall 
erect ſuch. lotteries, and 501. a time for the players. Public 
lotteries, unleſs by authority of parliament, and all manner 
of ingenious devices, under the denomination of ſales or 
otherwiſe, which in the end are equivalent to lotteries, were 
before prohibited by a great variety of ſtatutes ® under heavy 
pecuniary penalties. But particular deſcriptions will ever be 
lame and deficient, unleſs all games of mere chance are at 
once prohibited; the inventions of ſharpers being ſwifter 
than the puniſhment of the law, which only hunts them from 
one device to another. The ſtatute 13 Geo. II. c. 19. to 
prevent the multiplicity of horſe races, another fund of gam- 
ing, directs that no plates or matches under 50/, value ſhall 
be run, upon penalty of 200/. to be paid by the owner of 
each horſe running, and 1001. by ſuch as advertiſe the plate. 
By ſtatute 18 Geo, II. c. 34. the ſtatute ꝙ Ann. is farther en- 
forced, and ſome deficiencies ſupplied : the forfeitures of that 
act may now be recovered in a court of equity; and, more- 
over, if any man be convicted upon information or indictment 
of winning or loſing at any fitting 104, or 201. within twenty 
four hours, he ſhall forfeit five times the ſum, Thus care- 
ful has the legiſlature been to prevent this deſtructive vice: 
which may ſhew that our laws againſt gaming are not ſo de- 
hcient, as ourſelves and our magiſtrates in putting thoſe laws 
in execution, 


9. LAST T, there is another offence, conſtituted. by a 
variety of acts of parliament ; which are ſo numerous and ſo 
confuſed, and the crime itſelf of ſo queſtionable a nature, 
that I ſhall not detain the reader with many obſervations 
thereupon.. And yet it is an offence which the ſportſmen of 
England ſeem to think of the higheſt importance; and a 
matter, perhaps the only one, of general and national con- 
cern : aſſociations having been formed all over the kingdom 


to prevent it's deſtructive progreſs. I mean the offence of de- 


.£ 10 & It W. II. c. 17. 9 Ann, 3 Geo. I. c. 2. F. 36, 37. 9 Geo. I. c. 19. 
£ 6, F. 56, 10 Ann. c. ab, F. 109. F. 4, 5. 6 Co. II. c. 35. F. 29, 30. 
ſtroying 
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ſtroying ſuch beaſts and fowls, as are ranked under dhe del 
nomination” of game which, we may remember, was for- 
mierly obſerved , (upon the old principles of the foreſt law] 
to be à treſpaſs and offence in all perſons alike, ho have 
not authotity from the crown to kill game (which is f 
property) by the grant of either a free warren, or at leaſt 2 
manor of their own. But the laws, called the game laws, 
have alſo inflifted additional puniſhments (chiefly pecuniary) | 
on perſons guilty of this general offence, unleſs they be peo< 
ple of ſuch rank or fortune as is therein particularly ſpecified, 
All perſons therefore, of what property or diſtinction ſoever, 
that kill game out of their own territories, or even upon their 
own eſtates, without the king's licence expreſſed by the grant 
of a franchiſe, are guilty of the firſt original offence, of en- 
croaching on the royal prerogative. And thoſe indigent per- 
fons who do ſo, without having ſuch rank or fortune as is 
generally called a qualification, are guilty not only of the ori- 
ginal offence, but of the aggravations alſo, created by the 
ſtatutes for preſerving the game: which aggravations are ſo 
ſeverely puniſhed, and thoſe puniſhments fo implacably in- 
flicted, that the offence againſt the king is ſeldom thought of, 
provided the miſerable delinquent can make his peace with 
the lord of the manor. This offence, thus aggravated, I have 
ranked under the preſent head, becauſe the only rational foot- 
ing, upon which we can conſider it as a crime, is, that in 
low and indigent perſons it promotes idleneſs, and takes them 
away from their proper employments and callings : which is 
an offence againſt the public. police and oeconomy of the 


commonwealth, | 


Tux ſtatutes for preſerving the game are many and vari- 
ous, and not a little obſcure and intricate; it being remark- 
ed i, that in one ſtatute only, 5 Ann. c. 14. there is falſe 
grammar in no fewer than fix places, beſides other miſtakes : 
the occaſion of which, or what denomination of perſons 
were probably the penners of theſe ſtatutes, I ſhall not at pre- 
ſent enquire. It is in general ſufficient to obſerve, that the 


k See Vol, II. pag. 417, &c, i Bura's Juſtice, tit, Game, 5. 3+ 
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—_— for killing game, as they are uſually galled, or 
more properly the exemptions from the penalties inflicted by 
the ſtatute law, are, 1. The having a freehold eſtate of 1004. 


per annum; there being fifty times the property required ta 


enable a man to kill a partridge, as to vote for a knight of the 
ſhire: 2. A leaſehold for ninety nine years of 1504, per an- 
num 3. Being the ſon and heir apparent of an eſquire (a 
very looſe and vague deſcription) or perſon of ſuperior de- 
gree : 4. Being the owner, or keeper, of a foreſt, park, chaſe, 
or warren, For-unqualified perſons. tranſgreſſing theſe laws, 
by killing game, keeping engines for that purpoſe, or even hav- 
ing game in their cuſtody, or for perſons (however qualified) 
that kill game, or have it in poſſeſſion, at unſeaſonable times 
of the year, or unſeaſonable hours of the day or night, there 
are various penalties aſſigned, corporal and pecuniary, by 
different ſtatutes *; and ſome of them very extraordinary ! : 
on any of which, but only on one at a time, the juſtices. may 
convict in a ſummary way, or (in molt of them) proſecutions 
may be carried on at the aſſiſes. And, laſtly, by. ſtatute 
28 Geo. II. c. 12, no perſon, however qualified to 4ill, may 
make merchandize of this valuable privilege, by, /eling. or 
expoſing to ſale any game, on pain of like forfeiture as if he 
had no qualification, , | 


k Bid, cod. tit. or recemption, be committed” to prifont 
1 By Stat. 10 Geo. III. e. 29, Perſons for three months at the leaſt, and be 
killing game upen any pretence whatſoever, publickly whipped at noonday in the 
above an hour before ſunrifing or after town where the priſon is ſituate, This 
ſanſet, hall, without any reſpect to ſex Ratute hath now continued three ſellivas 
i quality, and without any alternative of parliament unrepealed! = 
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CHAPTER THE FOURTEENTH. 


or HOMICIDE. 


N the ten preceding chapters we have conſidered, firſt, 
I ſuch crimes and miſdemeſnors as are more immediately 
injurious to God and his holy religion; ſecondly, ſuch as 
violate or tranſgreſs the law of nations; thirdly, ſuch as more 
eſpecially affect the king, the father and repreſentative of his 
people: fourthly, ſuch as more directly infringe, the rights 
of the public or commonwealth, taken in it's collective capa- 
city ; and are now, laſtly, to. take into conſideration thoſe 
which in a more 3 manner affect and i 1 n 


or nen lubjects. 


Wein theſe injuries | indeed — ; to individuals only; 
and did they affect none but their immediate objects, they 
would fall abſolutely under the notion of private wrongs; for 
which a ſatisfaction would be due only to the party injured : 
the manner of obtaining which was the ſubject of our enqui- 
ries in the preceding volume. But the wrongs which we are 
now to treat of, are of a much more extenſive conſequence z 
1. Becauſe it is impoſſible they can be committed without a 
violation of the laws of nature; of the moral as well as poli- 
tical rules of right: 2. Becauſe they include in them al- 
moſt always a breach of the public peace: 3. Becauſe by 
their example and evil tendency they threaten and endanger 


the ſubverſion of all civil ſociety, Upon theſe accounts it is, 
| that, 
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that, beſides the private ſatisfaction due and given in many 
caſes to the individual, by action for the private wrong, the 
government alſo calls upon the offender to ſubmit to public 
puniſhment for the public crime. And the proſecution of 
theſe offences is always at the ſuit and in the name of the 
king, in whom by the texture of our conſtitution the jus 
gladii, or executory power of the law, entirely reſides. Thus 
too, in the old Gothic conſtitution, there was a threefold 
puniſhment inflited on all delinquents : firſt, for the private 
wrong to the party injured ; ſecondly, for the offence againſt, 
the king by diſobedience to the laws; and thirdly, for the 
crime againſt the public by their evil example *, Of which 
we may trace the groundwork, in what Tacitus tells us of 
his Germans; that, whenever offenders were fined, © pers 
„ mulftae regi, * civitati, pars of gui vindicatur vel nh | 


© quis ejus, exſolvitur.” 


THEsE crimes and miſdemeſnors againſt private ſubjects 
are principally of three kinds; againſt their perſons, en 
bilations, and their property, 


Or crimes injurious to the perſons of private ſubjects, the 
moſt principal and important is the offence of taking away 
that life, which is the immediate gift of the great creator; 
and of which therefore no man can be entitled to deprive, 
himſelf or another, but in ſome manner either expreſsly 
commanded in, - or evidently deducible from, thoſe laws. 
which the creator has given us; the divine laws, I mean, of 
either nature or revelation. The ſubject therefore of the 
preſent chapter will be, the offence of homicide or deſtroying 
the life of man, in it's ſeveral ſtages of guilt, ariſing from 
the particular circumſtances of mitigation or aggravation 
which attend it. | | 


Now homicide, or the killing of any human creature, is 
of three kinds; juſtifiable, excuſable, and felonious, The firſt 
has no ſhare of guilt at all; the ſecond very little ; but the 

4 'Stiernhook, J. 1. c. 5. b de. mor, Germ, c. 12. 

Vor. IV. 5 third 
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third is the higheſt crime againſt 2 law of nature, that nies 
is 22 of EN; 


"I Josrirrane ane is pf divers kinds. 


I. Sven as is owing to ſome unavoidable ert wichous 
| 40 will, intention, or deſire, and without any inadvertenee 
or negligence, in the party killing, and therefore without any 
ſhadow of blame. As, for inſtance, by virtue of fuch an 
office as obliges one, in the execution or public juſtice, to 
put a malefactor to death, who hath forſeited his life by the 
laws and verdict of his country. This is an act of neceſſity, 
and even of civil duty; and therefore not only juſtifiable, 
but commendable, where the law requires it. But the law 
muſt require it, otherwiſe it is not juſtifiable: therefore wan- 
tonly to kill the greateſt of malefactors, a felon or a traitor, 
attainted or outlawed, deliberately, uncompelled, and ex- 
trajudicially, is murder®, For as Bracton 4 very juſtly ob- 
ſerves, ** ;/tud homicidium ſi fit ex livore, vel deleftatione un- 
* dendi humanum ſanguinem, licet juſte occidatur iſle, tamen oc- 
&« c;for f eccat mortaliter, propter intentimem corruptam.” And 
farther, if judgment of death be given by a judge not autho- 
rized by lawful commiſſion, and execution is done accord- 
ingly, the judge is guilty of murder . And upon this ac- 
count ſir Matthew Hale himſelf, though he accepted the 
place of a judge of the common pleas under Cromwell's go- 


vernment (ſince it is neceſſary to decide the diſputes of 'civib 


property in the worſt of times) yet declined to ſit on the 
crown fide at the aſſiſes, and try priſoners; having very 
ſtrong objections to the legality of the uſurper's commiſſion ?: 

2 diſtinction perhaps rather too refined ;' ſince the puniſhment 
of crimes is at leaſt as neceffary to ſociety, as maintaining 
the boundaries of property. Alſo ſuch judgment, when 
legal, muſt be executed by the proper officer, or his ap- 
pointed deputy ; for no one elſe is required by law to do it, 

which requiſition it is, 2 juſtifies the homicide. If another 


. e 1 Hal. P. C. «97, 
el. 120, f Burnt in his life, 5 
perſon 


= 


f mM MW 4 Oo ral ay 


70 


Ch. 14. WronGs. 179 
perſon doth it of his on head, it is held to be murder ?: 
even though it be the judge himſelf b. It muſt farther be exe» 
cuted, ſervato juris ordine; it mult purſue the ſentence of the 
court. If an officer beheads one who is adjudged to be hang 
ed, or vice verſa, it is murder: for he is merely miniſterial, 
and therefore only juſtified when he acts under the authority 
and campulſion of the lav ; but, if a ſheriff changes one kind 
af death for another, he then acts by his own authority, 
which. extends not to the commiſſion of homiride : and, be- 
ſides this licence might occaſion a very grofs abuſe of his 
power. The king indeed may remit part of a ſentence; as, in 
che caſe of treaſon, all but the beheading: but this is no 
change, no introduction of a neu puniſhment; and in the 
caſo of felony, where the judgment is to be banged, the king 
(it hath been ſaid) cannot legally order even a peer to be be- 
headed k. But this doctrine will be more 1 conſidered in 


4 3 e | 


AA in ſome caſes homicide ; is juſtifiable, rather da 
the permiſſion, than by the abſolute command, of the law +, 
either for the advancement. of public jaſtice, which without 

ſuch indemnification would never be carried on with proper 
vigour; or, in ſuch inſtances where it is committed for the 
prevention of ſome atrocious crime, 9 cannot atherwite 


i 
| 
c : be NE | | 
| . TT | 
3 2. daneben — for the advancement of public | 
4 Juftice, are; 1. Where an officer, in the execution of his of- | 
„ ce, either in a civil or criminal caſe, kills a perſon that aſ- | 
: faults and refiſts him. 2. If an officer, or any private perſon, | 
t attempts to take a man charged with felony, and is reſiſted; 
5 and, in the endeavour to take him, kills him a. This is of a | 
0 piece with the old Gothic conſtitutions, which (Stiernhook | 
ls informs us“) «© furem, ft aliter capi non peſſet, occidere permit- | 
„ 1 Hal, P. C. ox. 1 Hawk. P. C. k 3Inft, 52. 212. | 
Tr 7% 1 1 Hal. P. C. 494. 1 Hawk. P. E. 

| h Dalt, Juſt. c. 150, 77. : |, 
7 i Finch, L. 31. 3 Iaſt. 1 Hal. m 1 Hal. P. C. 494. | 
c P. C. 501, 0 ; n de jure Goth, J. 3. c. 5. {| 
n _ M 2 66 tunt.“ 4 
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— S ee or rebellious aſſembly, the of- 
ſicers endeavouring to diſperſe the mob are juſtifiable in kill- 
ing them, both at common law e, and by the riot act, 1 Geo. I. 
©. 5. 4 Where the priſoners in à gaol, or going to gael, 
aſſault the gaoler or officer, and he in his defence kills any of 
thems: it is juſtifiable, for the ſake of preventing an eſcape ?.. 
5. If treſpaſſers in foreſts, parks, chaſes, or warrens, will 
3 ſurrender themſelves to the keapers, theꝝ may be ſlain; 
by virtue of the ſtatute 21 Edw. I. ſt. 2. de malgfactoribus in 
-parcis;"and:3.& 4 W. & M. c. 10. But, in all thoſe caſes, 
there muſt be an apparent neceſlity on the officer's ſide; viz. 
that the party could not be arreſted: or apprehended, the riot 
could not be ſuppreſſed, the priſoners could not be kept in 
hold, the deer- ſtealers could not but eſeape, unleſs ſuch ho- 
micide were committed: otherwiſe, without ſuch abſolute 
neceſſity, it is not juſtifiable, 6. If the champions in a trial 
by battel killed either of them the other, ſuch homicide was 
juſtifiable, and was imputed to the juſt judgment of God, 
ho was 1 3 to have decided in fayour of the 

|; truths... LE « 144 
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5 In the next place, ſuch homicide, as i commit for 
the prevention-of any forcible and atrocious crime, is juſti- 
fable by the law of nature”; and alſo by the law of Eng- 
land, as it ſtood ſo early as the time of Bracton *, and a8 
it is ſince declared by ſtatute 24 Hen. VIII. c. 5. If 
any perſon attempts a robbery or murder of another, or at- 
tempts te break open a Jul m the night time, (which ex- 

tends alſo to an attempt to burn it! „N and ſhall be killed in 
ſuch, attempt, the" layer ſhall be acquitted and diſcharged, 
This reaches not to any crime unaccompanied. with force, 
- 4s picking of poskets; or to the breaking open of any houſe 
in the day time, unleis it carries with it an attempt of robbery 
alſo. So the Jewiſh law, which puniſhed no theft with death, 
makes homicide only juſtifiable, in caſe of nociurnal houſe- 
breaking; if a thief be found breaking up, and he be ſmitten 
»* 1 IIal. P. C. 495,” Hauk. P. C. Puff. L. of N. I. a. e. 6. 


r * fol. 155. 
# 3 Hal. P. C. 496, t x Hal, P. C. 488, 


3 1 Zack, P. C. 71. ; 
| 6 that 
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< that he die, no blood ſhall be ſhed for him: but if the ſun 
a be riſen upon him, there ſhall blood be ſhed for him; for 
ne "ſhould have made full reſtitution . At. Athens, if 
any cheft was committed by night, it was lavful to kill the 
criminal, if taken in the fact “: and, by the Roman law of 
the twelve tables, a thief might be ſlain by night with:impu- 
nity; or even by diy, if he armed himſelf wſth any danger- 
ous weapon : which amounts very nearly to the ſame as is 
FORE erer 97 200% Mu 
Tux Roman 1. Aſo 5ultifics horhicide, wha ada 
in defence of the chaſtity either-of one's ſelf or relations y: and 
ſo at{6, according to Selden , ſtood the law in che Jewiſh 
republic. The Engliſh law likewiſe juſtifies a woman, kill- 
ing one who attempts to raviſh her: and ſo too the huſband 


or father may Juſtify killing a man, who attempts 'a rape 


upon his wife or daughter; but not if he takes them in 
adultery by conſent, for the one is forcible and felonious, 
but not the 'other®. And I make no doubt but the forcibly 
attempting a crime, of a ſtill more deteſtable nature, may be 
equally reſiſted by the death of the unnatural aggreſſor. For 
the one uniform principle that runs through our own, and 
all other laws, ſeems to be this: that where a crime, in it- 
{elf capital, is endeavoured to be committed by force, It is 
1 lawful to repel that force by the death of the party ateempt- 

ing. But we muſt not carry this doQrine to the ſame vi- 
fionary length that Mr. Locke does; who holds ©, 44 that all 
ce mahner of force without right upon a man's perfor, -puts 
ec him f in a ſtate of war with the aggreſſor; and, of conſe - 
« quence, that, being in uch 3 fate of war, he may law- 
1 vily i! him that puts him under this unnatural reſtraint,” 
However juſt this concluſion may de in a Rate of uncivilized 
natures, yet. the. law of Ne like that of uy other 


a Edd, Art. K. 44 0.4 ute? (#/.48. b. 1.0 
Potter. Amiqv- ee 2 de legib, Hebrator, l. 4. c. 3. 
: 1, IF, r F. 9. 2. 755 a Bac, Elem, 34. 1Hawk, p. C;71, 
oh Divas Hadrianm reſcrigfit, cum » 1 Hal, P. C. 48 5. 486. 
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wel- regulated community, is too tender of the public peace, 
too careful of the lives of the ſubjects, to adopt ſo contenti- 
ous a ſyſtem ; nor will ſuffer with impunity any crime to be 
prevented by death, unleſs the ſame, if committed, . 


alſo be puniſbed by death. N 12570 


Ix theſe inſtances of juſtifiable homicide, it may be obſerved 
that the ſlayer is in no kind of fault whatſoever, not even in 
the minuteſt degree; and is therefore to be totally acquitted 
and diſcharged, with commendation rather than blame. But 
that is not quite the caſe in excuſable homicide, the very name 
whereof imports ſome fault, ſome error, or omiſſion ; fa 
trivial however, that the law excuſes it from the guilt of ſe. 
lony, though in ſtrictneſs it judges it deſerving of ſome little 
degree of puniſhment. | 


u. Excvsani.s homicide is of tworſorts ; either per infor- 
tunium, by miſadventure; or ſe defendendo, upon a principle 
of ſelf. preſervation. We will firſt ſee wherein theſe two 
ſpecies of homicide are diſtinct, and then wherein they agree, 


1. HoMICIDE per infortunium, or miſadventure, is where a 
man, doing a lawful act, without any intention of hurt, un- 
fortunately kills another: as where a man is at work with a 
hatchet, and the head thereof flies off and kills a ſtander by; 
or, where a perſon, qualified to keep a gun, is ſhooting at a 
681 $4 mark, and undeſignedly kills a man: for the act is law- 

110 | ful, and the effect is merely accidental. So where a parent 
{I is moderately correcting his child, a maſter his apprentice or 
+a ſcholar, or an officer puniſhing a criminal, and happens to 
1 occaſion his death, it is only miſadventure; for the act of 
| 
| 


5 correction was lawful : but if he exceeds the bounds of mo- 
il deration, either in the manner, the inſtrument, or the quan- 
Hil, tity of puniſhment, and death enſues, it is manſlaughter ax 
bh leaſt, and in ſome caſes (according to the circumſtances). 
murder e; for the act of immoderate correction is unlawful, 


s 3 Hawk, p. C. 73. 74. | e 1 Hal, P. C. 473, 474+ Thug 
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Thus by an edict- of the emperor Conſtantine (, when the 
rigor of the Roman law with regard to ſlaves began to relax 
and ſoften, a maſter was allowed-to chaſtiſe his ſlave with 
rods and. impriſonment, and, if death accidentally enſued, 
he was guilty of no crime : but if he ſtruck him with a club 
or a ſtone, and thereby occaſioned his death; or if in any 
other yet groſſer manner inmoderate ſus jure utatur, tunc 
4 reus homicidii ſu. 


Bux, to 1 A tilt or tournament, the martial di- 
verſion of our anceſtors, was however an unlawful act; and 
ſo are boxing and ſwordplaying, the ſucceeding amuſement 
of their poſterity : and therefore if a knight in the former 
caſe, or a gladiator in the latter, be killed, ſuch killing is 
felony of manſlaughter. But, if the king command or per- 
mit ſuch diverſion, it is ſaid to be only miſadventure; for 
then the act is lawful *, In like manner as, by the laws both 
of Athens and Rome, he who killed another in the pancrati- 
um, or public games, authorized or permitted by the ſtate, 
was not held to be guilty of homicide *, Likewiſe to whip 
another's horſe, whereby he runs over a child and kills him, 
is held to be accidental in the rider, for he has done nothing 
unlawful; but manſlaughter in the perſon who whipped him, 
for the act was a treſpaſs, and at beſt a piece of idleneſs, 
of inevitably dangerous conſequence', And in general, it 
death enſues in conſequence of an idle, dangerous, and un- 
lawful ſport, us ſhooting or caſting ſtones in a town, or the 
barbarous diverſion of cock-throwing, in theſe and ſimilar 
caſes, the ſlayer is guilty of manſlaughter, and not miſadven- 
ture only, for theſe are unlawful acts -. 


2. Homcivs in ſelf-defence, or r/e defendendo, upon a ſud- 
den affray, is alſo excuſable rather than juſtifiable, by the 
Engliſh law. This ſpecies of ſelf-defence muſt be diſtin» 
guiſhed from that, juſt now mentioned, as calculated to hin- 


Cad. J. 9. t. 14. ä 1 Hawk. P. C. 73. 
* 1 Hal, P. C. 473. 1 Hawk, P. C. k Id. 74. 1 Hal. P. C. 472. Foſt, 
* 261. 8 
Plato, de LL. lib. 7. EH. g. 2. 3. 
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der che perpetration of -a a capital crime; which is not any 
amatter of excuſe, but of juſtification. But the ſelf-defence, 
which ave are now ſpeaking of, is that whereby a man may 
protect himſelf from an aſſault, or the like, in the courſe; of 
is fudden brawl or quarrel, by killing him who aſſaults him. 
And this is what the law expreſſes by the word chance-medly, 
or (as ſomo rather chooſe to write it) - chaud-medley ; the for- 
mer of which in it's. etymology fignifies a caſual affray, the 
latter an affray in the heat of blood or paſſion: both of them 
oſ pretty much the ſame import; but the former is in com- 
mon ſpeech too often erroneouſly applied to any manner of 
homicide. by miſadventure ; whereas it appears by the ſtatute 
24 Hen. VIII. c. 5. and our antient books |, that it is proper- 
ly applied to ſuch killing, as happens in ſelf-defence- upon a 
ſudden rencounter *. This right of natural defence does not 
imply a right of attacking : for, inſtead of attacking one 
another for injuries paſt or impending, men need only have 
recourſe to the proper tribunals of juſtice. They cannot 
therefore legally exerciſe this right of preventive defence, but 
in ſudden and violent caſes; when certain and immediate 
| ſuffering would be the conſequence of waiting for the aſſiſt- 
"ance" of the law. Wherefore, to excuſe homicide by the 
plea of ſelf-defence, it muſt appear that the ſlayer had no 
other — em of eſcaping from his aſſailant. | 


1 5 * 


159 a . this nes of homicide (upon 4 
in ſelf. defence) differs but little from manſlaughter, which 
alſo Happens frequently upon chance-medley in the proper legal 
ſenſe of the word u. But the true criterion between them 
ſeems to be this: when both parties are actually combating 
at the time when the mortal ſtroke is given, the ſlayer is then 
- guilty of manſlaughter; but if the ſlayer hath not begun to 
fight, or {having begun) endeavours to decline any farther 
ſtruggle, and afterwards, being cloſely preſſed by his antago- 
niſt, kills him to avoid his own deſtruction, this is homicide 
excuſable by ſelf-defence 9. o, For which ireafon the: law, re- 
quires, that the perion,;who kills another in his own defence, 


- 3: Kaundf, P. C. 16. n 31nft, . 
5 m *. 35. 57. Foſt. 275, 276. o Foſt. 277, 


ſhould 
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ſhould: have retreated as far as he conveniently urfafdy' can, 


to avoid the violence of the aflault,. beſore he turns uperchis 


aſſailant; and that, not fictitivuſly, or in order 20 match has 
opportunity, but ſrom a real tenderneis ot ſhedding l h- 
ther's blood. And though it may be-comardice, in tin of 
war between two independent nations, to fler from anenemp; 
yet between two fellow ſubjects the law'countenances no ſuch 
point of honour : becauſe the king and his caurts are the 
vindices injuriarum, and will give to the party wronged all 
the ſatis faction he deſerves ”. In this the civil law alſo agrees 
with ours, or perhaps gocs rather farther; *©:qui m alte 
tueri ſe non f uſſunt, damni culpam dederint, innoxis ſum 47" 
The party aſſaulted mult therefore flee as far as he conveni- 
ently. can, either by reaſon of ſome wall, ditch, or other 


impediment; or as far as the fierceneſs of the aſſault will per- 
mit him: for it may be ſo fierce as not to allow him a 


yield a ſtep, without manifeſt danger of his life, or enor- 
mous bodily harm; and then in his defence he may kill his 
aſſailant inſtantly. And this is the doctrine of univerſal * 
tice *, as well as of the W law. . 


4 Aun, as the manner of the defence, ſo is alſo the tims to 
be conſidered : for if the perſon aſſaulted does not fall upon 
the aggreſſor till the affray is over, or when, he is, cunning 
away, this is revenge and not defence. Neither, under the 
colour of ſelf defence, will the law permit a man to ſcreen 
himſelf from the guilt of deliberate murder: for if two per- 
ſons, A and B, agree to fight a duel, and A gives the-firſt 
onſet, and B retreats as far as he ſafely can, and then kills A, 
this is murder ;. becauſe of the previous malice and concerted 
deſign*, But it A upon a ſudden. quarrel aſſaults B firſt, and 
upon B's returning the aſſault, A really and bona: fide; flees ; 


and, being driven to the wall, turns again upon B and kills him; 


this may be ſe defendendy according to ſome: of our writers? : : 


A p [ 


| n e $1.) — 
H. 9. 2. 48. t 1 Hal. P. C. 479. 
* 1 Hal. P. C. 483. Hal. P. C. 482, 
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ehough' others / have thought this opinion too favourable 
inaſmuch as the neceſſity, to which he is at laſt reduced, 
originally atoſe from his own fault. Under this excuſe, of 
ſelf- defence, the principal civil and natural relations are com- 
prehended; therefore maſter and ſervant, parent and child, 
Huſband and wife, killing an aſſailant in the neceſſary defence 
of each other reſpectively, are excuſed ; the act of the relation 
affiſtirig being nee ey fame as the act of the party Wiles 
Kelk“. _— 


THERE is one ſpecies of homicide ſe Inet where 
the party ſlain is equally innocent as he who occaſions his 
death: and yet this homicide is alſo excuſable from the great 
univerſal principle of ſelf preſervation, which prompts every 
man to ſave his own life preferably to that of another, where 
vne of them muſt inevitably periſh. As, among others, in 
that caſe mentioned by lord Bacon ?, where two perſons, 
being ſhipwrecked, and getting on the fame plank, but find- 
Ing it not able to fave them both, one of them thruſts the 


other from it, whereby he is drowned, He who thus preſerves 


his own life at the expenſe of another man's, is excuſable 
through unavoidable neceſſity, and the principle of ſelf-de- 
Fence; ſince their both remaining on the ſame weak plank is 
a mutual, though innocent, attempt upon, and an endanger. 
ing of, each other's life, 


LET us next take a view of thoſe circumftances wherein 
theſe two ſpecies of homicide, by miſadventure and ſelf- 
defence, agree; and thoſe are in their blame and puniſhment. 
For the law ſets io high a value upon the life of a man, that 
it always intends ſome miſbehaviour in the perſon who takes 
it away, unleſs by the command or expreſs permiſſion of the 
law. In the caſe of miſadventure, it preſumes negligence, or 
at leaſt a want of ſufficient caution in him who was ſo un- 
fortunate as to commit it; who therefore is not altogether 
faultleſs *. And as to the neceſſity which excuſes a-manwho 


w 1 Hawk. P. C. 75. y Elem.c 5. Sce a1 r Hawk, P. C. 73" 
x 1 Hal, P. C. 484. 2 1 Hawk, P. C. 72, : 
kills 
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kills anther DJING. lord Bacon * entitles it neceſſitas u- 
pabilis, and. thereby diſtinguiſhes it from the fotmet nocnſſity 
of killing a thief or a maleſactor. For the law intends that 
the quarrel or aſſault aroſe from ſome unknown wrong, or 
ſome provocation, either in word or deed: and ſinoe in qua- 
rels both parties may be, and uſually are, in ſome fault; and 
it ſcarce can be tried who was originally in the wrong; the 
law will not hold the ſurvivor intirely guiltleſs. But it is 
clear, in the other caſe, that where I kill a thief that breaks 
into my . houſe, the original default can never be upon my 
fide. The law beſides may have a farther view, to.make the 
crime of homicide more odious, and to caution men how 
they venture to kill another upon their own private  judg- 
ment ; by.ordaining, that he who flays his neighbour, with- 
out an expreſs warrant from the law ſo to do, ſhall in no caſe 
be abſolutely free from guilt, | 


Nox i is the law of England ſingular in this reſpedt, Even 
the ſlaughter of enemies required a ſolemn purgation among 
the Jews ; which implies that the death of a man, however 
it happens, will leave ſome ſtain behind it. And the moſai- 
cal law b appointed certain cities of refuge for him who 
* Killed his neighbour unawares ; as if a man goeth into 
* the wood with his neighbour to he wood, and his hand 
C fetcheth a ſtroke with the ax to cut down a tree, and the 
* head ſlippeth from the helve, and lighteth upon his neigh- 
&* bour that he die, he ſhall flee unto one of theſe cities and 
„live.“ But it ſeems he was not held wholly blameleſs, 
any more than in the Engliſh law ; ſince the avenger of blood 
might ſlay him before he reached his aſylum, or if he afterwards 
ſtirred out of it till the death of the high prieſt, In the im- 
perial law likewiſe © caſual homicide was excuſed, by the in- 
dulgence of the emperor ſigned with his own ſign manual, 
* adnotatione principis : otherwiſe the death of a man, how- 
ever committed, was in ſome degree puniſhable, Among the 
Greeks © homicide by misfortune was expiated by voluntary 


a Elem. c. 8. & Cod. 9. 16. 5. 


Þ Numb, c. 35. and Deut, c. 29, 4 Plato de Leg. lib. 9. 
| baniſh- 
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baniſhment for a year . In Saxony a fine is paid to the kin 
dred of the ſlain ; which alſo, among the weſtern Goths, was 
Titt]Cinferior to that of voluntary homicide ?: and in France 
nd petſon is ever abſolved in caſes of this nature, without a 

largeſs to the poor, and the hes of certain mafſes br the 


Hoal'of the party killed. 
712 £3: + 


un E penalty inflited by our laws is. ſaid by fir Edward 
Coke to have been antiently no leſs than death“; which 
however is with reaſon denied by later and more en 
writers l. It ſeems rather to have conſiſted in a forfeiture, 
ſome ſay of all the goods and chattels, others of only part of 
them, way of fine or weregild * : - which was probably diſ- 
poſed of, as in France, in pios uſus, according to the humane 
fiperſtition of the times, for the benefit of h ſoul; who was 
thus ſuddenly ſent to his account, with all his imperfections 
on his head, But that reaſon having long ceaſed, and the 
penalty (eſpecially if a total forfeiture) growing more ſevere 
than was intended, in proportion as perſonal property has be- 
come more oonſiderable, the delinquent has now, and has had 
a8 early as our records will reach , a pardon and writ of 
reſtitution of his goods as a matter of courſe and right, onl 
paying for ſuing out the ſame a. And indeed, to prevent this 
expenſe, in caſes where the death has notoriouſly happened 
by mifadventure or in ſelf-defence, the judges will uſually 
TR (if not direct) a general verdict of acquittal “. 


III. Peroxtons homicide is an act of a very different na- 
ture from the former, being the killing of a human creature, 
of any age or ſex, without ann or excuſe. This may 
de done either by killing « one's ſelf, or another man. 


e To this expiztion by baniſhment De Mornay, on the digeſt, | 
* ſpirit of Patroclus in Homer may be h 2 Inſt. 148. 315, 


thought to allude, when. he reminds i Hal. P. C. 425, e 
Achilles, in the twenty third Iliad, that, 75. Foſt. 282, m_ 


yavhen a child, he was obliged ta flee his k Foſt, 287. 


country for caſually killing his playfel- +, 1 Foſt. 283. —_ 
low ; * „lie, 8x id. m 2 Hawk, P. — 2.8 
f Stüernh. de jure Gueb, J. 3, cr 4 n Foſt. ass. * 
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-Snry-vaDER, the pretended held, but real cowar⸗ 
dice, of the Stoic philoſophers, who — themſelyes 10 
avoid thoſe ills which they had not the fortitude to endure, 
though the attempting it ſeems to be countenanced hy the 
civil law o, yet was puniſhed by the Athenian law with cut- 
ting off the hand, which committed the deſperate deed ?. 
And alſo the law of England wiſely and religiouſly conſiders, 
that no man hath a power to deſtroy life, but by commiſſion 
from God, the author of it: and, as the ſuicide is guilty of 
a double offence ; one ſpiritual, in invading the prerogative. 
of the Almighty, and ruſhing into his immediate preſence 
uncalled for; the other temporal, againſt the king, who hath 
an intereſt in the preſervation of all his ſubjects ; the law 
has therefore ranked this among the higheſt crimes, making 
it a peculiar ſpecies of felony, a felony committed on one's 
ſelf. And this admits of acceſſories before the fact, as well 
as other felonies ;: for if one perſuades another to kill himſelf, 
and he does ſo, "the adviſer is guilty of murder J. A felo de 
ſe therefore is he that deliberately puts an end to his own ex- 
iſtence, of commits any unlawful. malicious act, the conſe- 
quence of which is his own death: as if attempting to kill 
another, he runs upon his antagoniſt's ſword ; or, ſhooting 
at another, the gun burſts and kills himſelf *. The 


muſt be of years of diſcretion, and in his ſenſes, elle it js ne 
crime. But this excuſe ought not to be ſtrained to tha, 


length, to which our coroners' juries are apt to carry it, piz. 
that the very act of ſuicide is an evidence of inſanity; as if 
every man, who acts contrary to reaſon, had no reaſon at all: 

for the ſame argument would prove every other criminal nan 
compss, as well as the ſelf-murderer. The law very rationally 
judges, that every melancholy or hypochondriac fit does not 
deprive a man of the capacity of diſcerning right from wrong ; 
which is neceſſary, as was obſerved in a former chapter i, to 


0 % Fj; quis impatientia doloris, aut q Keilw. 136. 88 
© tacdio vitae, aut morbo, aut furore, aut r 1 Hawk, : C62, 1 Hal. P. C. 
« pudore, Heri malt, ven animadvcriarur 413. 
jn m. Ff. 49. 16. 6. | 1 See page 24+ 

U Pott. Antig, b. 1. . 26. : : 
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form a legal excuſe. And therefore if a real lunatic kills 
Hltnfelf in a lucid intervals 161 is a The de Cs as yak as ano- 
| ae” man“. „ 


* . 

Bur e ee allows; what plea can ber 

man laws inflict on one who has withdrawn himſelf from 
their reaeh? They can only act upon what he has left be- 
hind him, dis reputation and fortune: on the former, by an 
ignominious burial in the highway, with a fake driven 
through his body; on the latter, by a forfeiture of all his 
goods and chattels to the king: hoping that his care fot either 
his on reputation, or the Welfare of his family, would be 


ſome motive to reſtrain him from ſo deſperate and wicked an 


act. And it is obſervable, that this forfeiture has relation 


to the time of the act done in the felon's lifetime, which Was 
the cauſe of his death. As if huſband and wife be poſſoſſed 
Jointly of a term of years in land, and the huſband trowns 
himſelf; the land ſhall be forfeited to the king, and the wife 
ſhalf not have it by ſurvivorſhip. For by the act of caſting 

himſelf into the water he forfeits the term; which gives 2 
title to the king, prior to the wife's title by ſurvivorſulp, 
which could not accrue till the inſtant of her huſband's 
death *. And, though it muſt be owned that the letter of 
the law herein borders a little upon ſeverity, yet it is fome 
alleviation that the power of mitigation is left in the breaſt 
of the ſovereign, who upon this (as on all other occaſions} 


is reminded by the oath of his office ta execute judgment in 


mercy. 


Tux other ſpecies of criminal - homicide is that of killing 
another man. But in this there are alſo degrees of guilt, 
which divide the offence into manſlaughter, and murder. The 
difference between which may be partly collected from what 
has been incidentally mentioned in the preceding articles, and 
principally conſiſts in this, that manſlaughter (when volun- 


tary) ariſes from the ſudden heat of the paſſions, murder from 


the wickedneſs of the heart, 


« x Hal, P. C. 412, t Finch, L. 216. 
I, Mans 
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=» 
Lwful killing of another, without malice either. — r 
implied : which may be either voluntarily, upon a ſudden 
heat; or involuntarily, but in the commiſſion of ſome un- 
lawful act. Theſe were called in the. Gothic conſtitutiams 
« homicidia vulgaria ; guae aut caſu, aut etiam Jponte cammit- 
* tuntur, ſed in ſubitaneo quodam iracundige calure et impetu . 
And hence it follows, that in manſlaughter there can be no 


acceſſories before the . un it n * done without 
premeditntion. 37. mn Oils 


As to the firſt, or ES if: * a | ſudden 
quarrel two perſons. fight, and one of them kills the other, 
this is manſlaughter : and ſo it is, if they upon ſuch an occa- 
ſion go out and fight in a field; for this-is/ one continued act 
of paſſian :. and the law pays that regard to human frailey, 
as not to put a haſty and deliberate act upon the ſame footing 
with regard to guilt. So alſo if a man be greatly provoked, 
as by pulling his noſe, or other great indignity, and imme- 
diately kills the aggreſſor, though this is not excuſable fe de- 


fendendo, ſince there is no abſolute neceſſity for doing it to 


preſerve himſelf; yet neither is it murder, for there is no 
previous. malice ; but it is manſlaughter?, | But in this, and 
in every other caſe of homicide upon pravocation, if there 
be a ſufficient cooling-time for paſſion to ſubſide and reaſon to 
interpoſe, and the perſon ſo provoked afterwards kills the 
other, this is deliberate revenge and not heat of bloed, and 
accordingly amounts to murder *, So if a man takes another 
in the act of adultery with his wife, and kills him directly 
upon the ſpot; though this was allowed by the laws of So- 
lon“, as likewiſe by the Roman civil law, (if the adulterer 
was found in the huſband's own houſe?) and alſo among the 
antient Goths © ; yet in England it is not abſolutely ranked in 
the claſs of juſtihable homicide, as in caſe of a forcible rape, 


u 1 Hal. P. C. 466, z Foſt, 296. 
v Stiernh, de jure Goth, J. 3. 6,44 a Plutarch. ix vit. Solon, 
x 1 Hawk, P. C. $2, b Ff. 48. 5. 24. 
; 7 Kelyng. 133. | 8 Stiernh, de jure Cab, . 3: c. Zo 
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but it is manſlaughter It is however the loweſt degree of i it; 


and cherefore i in ſuch a caſe the court directed the burning i in 


the hand to be gently inflicted, becauſe there could not be 
a greater provocation. Manflaughter therefore on a ſudden 
provocation differs from excuſable homicidæ /e defendendd in 
this: that in one caſe there is an apparent neceſſity, for ſelf. 


preſervation, to kill the aggreſſor; in the other no neceflity | 


at all, being only a ſudden act of revenge. | 
Tu ſecond branch, or incite manſlaughter, differs 


alſo from homicide excuſable by miſadventure, in this; that 


miſadventure always happens in conſequence of a lawful act, 
but this ſpecies of manſlaughter in conſequence of an unlawful 
one. As if two perſons play at ſword and buckler, unleſs by 


the king's command, and one of them kills the other: this is 


manſlaughter, becauſe the original act was unlawful; but it is 
not murder, for the one had no intent to do the other any per- 
ſonal miſchief fo So where a perſon does an act, lawful in it- 
ſelf, but in an unlawful manner, and without due caution 
and circumſpeCtion : as when a workman flings down a ſtone 
or piece of timber into the ſtreet, and kills a man; this may be 
either miſadventure, manſlaughter, or murder, according to 


the circumſtances under which the original act was done; if 


it were in a country village, where few paſſengers are, and he 
calls out to all people to have a care, it is miſadventure only; 
but if it were in London, or other. populous town, where 
people are continually paſſing, it is manſlaughter, though he 
gives loud warning ?; and murder, if he knows of their paſs 
fing and gives no warning at all, for then it is malice againſt 
all mankind *, And, in general, when an involuntary kill- 
ing happens in conſequence of an unlawful act, it will be 
either murder or manſlaughter j according to the nature of the 
act which occaſioned it, If it be in proſecution of a felonious 
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d x Hal. P. C. 486. 

= Sir. T. Raym. 212. 

f 3 loft, 56. 

E Kel. 40. 

h 3 Inſt. 57. 

5 Our Catute law has ſeverely animad- 
verted on one ſpecies of criminal negli- 
gence, whereby the death of a man is 
cecaſioned. For by ſtatute 10 Gee, II. 


c. 31. if any waterman between Gravef-' 


end and Windſor receives into his boat 


| or barge a greqter number of perſons 


than the act allows, and any paſſenger 
ſhall then be drowned, ſuch waterman is 

guilty ( not of manſlaughter, but ) of 
felony, and ſhall be tranſposted as ® 


felon, , 
intent, 
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intent, or in its conſequences naturally tended to bloodſhed, 
it will be murder ; but if no more was intended than a meh 
civil treſpaſs, i it will only amount to, manſlaughter, 


' NexrT, as to the fwni/hment of this degree of homicide : 
the crime of manſlaughter amounts to felony, but within the 
benefit of clergy ;' and the offender ſhall be durnt i in the hand, | 
and forfeit all his goods and chattels, * * 


Bur there is one ſpecies of manſlaughter, which is puniſh, | 
ed as murder, the benefit of clergy being taken away from 
it by ſtatute ; namely, the offence of mortally flabbing ano- 
ther, though done upon fudden provocation, For by ſtatute 
1 Jac. I. C. g. when one thituſts of ſtabs another, not then 
having a weapon drawn, or who hath not then firſt ſtricken 
the party ſtabbing, ſo that he dies thereof within ſix months 
after, the offender ſhall not have the benefit of clergy, though 
he did it not of malice aforethought. This ſtatute was made 
on account of the frequent quarrels and ſtabbings with ſhort 
daggers, between the Scotch and the Engliſh, at the acceſ- 
fion of James the firſt *; and, being therefore of a tem 
nature, ought to have expired with the miſchief which it 
One” to remedy, For, in point of ſolid and ſubſtantial 
juſtice, it cannot be ſaid that the mode of killing, whether 
by ſtabbing, ſtrangling, or ſhooting, can either extenuate or 
enhance” the guilt : unleſs where, as in the caſe of poiſonin "ip 
it carries with it an internal evidence of cool and deliberate 
malice. But the benignity of the law hath conſtrued the 
ſtatute ſofavourably in behalf of the ſubject, and ſo ſtrictly when 
againſt him, .that the offence of ſtabbing now ſtands almoſt 
upon the ſame footing, as it did at the common law. Thus, 
(not to repeat the caſes before-mentioned, of Rabbing an adul- | 
tereſs, &c, which are barely winflaughter, as at common 
law) in the conſtruction of this ſtatute it hath, been doubted, 
whether, if the deceaſed had ſtruck at all before the mortal 
blow given, this does not take it out of the ſtatute, though in the 
preceding quarrel the ſtabber had given the firſt blow; and 


1 Fofter, 2 58. i Hawk, P. C. 84. Foſt. 299, 300, 
* 1 Lord Raym, 140. 
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' or had wn a get ex. bottle, or diſcharged a piſtol at the 
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it ſeems to be the better opinion, that this is not within the 
ſtatute . Alſo it hath been reſolved, that the killing a man 
by throwing a hammer or other weapon is not within the- 
ſtatute ; and whether a ſhot with a piſtol be fo. or not, is 
doubted *. But if the party lain had a cudgel. in his band, 


party ſtabbing, this is a e tdi ens 
his fide within the words of the ſtatute *. | tau 


2. WE are next I 


' wilful murder; a crime at which human nature ſtarts, and 


which is I believe puniſhed almoſt univerſally throughout the 
world with death. The words of the moſaical law (over and 
above the general precept to Noah e, that ©* whoſo ſheddeth 
man's blood, by. man ſhall' his blood be ſhed”) are very 


emphatical in prohibiting the pardon of murderers 1. More- 


* over ye ſhall take no ſatisfaction for the life- of a murder- 
« er, who is guilty of death, but. he ſhall ſurely be put to 
death; for the land cannot be cleanſed of the blood that 
„is ſhed thercin, but by the blood of him that ſhed it.” 


And therefore our law has provided one courſe of proſecution, 


(that by appeal, of which hereafter) wherein the king him-. 


ſelf is excluded the power of: pardoniag murder: ſo that, were 
the king of England fo inclined, he could not imitate that 
Poliſh monarch. mentioned by Puftendorf* ; who thought 
proper to remit the penalties of murder to all the nobility, in 
an edict with this arrogant preamble, nos, divins Juris rigo- 
rem moderantes, c. But let us now conſider the defigi- 
tion of this great offence.” 


Tux name of murder was antiently applied only to the 
ſecret killing of another; (which. the word, mezrda, ſigni- 


fies in the Teutonic language ©) and it was defined homici- - 


& dium quod nullo vidente, nullo ſciente, clam perpetratur * :" 
for which the vill wherein it.was committed, or (if that were 


un Foſt. 3or, 1 Hawk, P. C. 77. r L. of N. b. 8. c. 3. 
2 1 Hal, P. C. 470. s Dial. de Scacch, 1, f. c. 10. 
t Hawk, P. C. 77. t Stiernh. de jure Sweon, 0, 4+ . 4+ 


„ Gen. ix. 6, 6 Glaar, J. . 0. 3. 
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too poor) the whole hundred, was liable to a heavy amerce- 
ment; which amercement itſelf was alſo deriominated mur- 
drum v. This was an antient uſage among the _—_ ih 
Sweden and Denmark; who ſuppoſed the neighbourhood, 
unleſs they produced the murderer, to have perpetrated or at 
leaſt connived at the murder x: and, according to Bracton v, 
was introduced into this kingdom by king Canute, to prevent 
his countrymen the Danes from being privily murdered by 
the Engliſh ; and was afterwards continued by William the 
conqueror, for the like ſecurity to his own Normans =. And 
therefore if, upon inquiſition had, it appeared that the perſon 
found ſlain was an Engliſhman, (the preſentment whereof was 
denominated engle/cherie ) the country ſeems to haye been 
excuſed from this burthen. But, this difference being to- 
tally aboliſhed by ſtatute 14 Edw, III, c. 4. we muſt now 
(as is obſerved by Staundforde *) define murder in quite ano- 
ther manner, without regarding whether the party ſlain was 
killed openly or ſecretly, or whether he was of Engliſh or fo- 
reign extraction. 


MonpkEx is therefore now thus defined, or rather de- 
ſcribed, by fir Edward Coke © ; „ when a perſon, of ſound 
© memory and diſcretion, unlawfully killeth any reaſonable 
creature in being and under the king's peace, with malice 
“ aforethought, either expreſs or implied.” The beſt way 
of examining the nature of this crime will be by conlidefing 
the ſeveral branches of this definition, 


FiksT, it muſt be committed by @ perſon of ſaund memory 
and diſcretion: for lunatics or infants, as was formerly ob- 
ſerved, are incapable of committing any crime; unleſs in 
ſuch caſes ,where they ſhew a conſciouſneſs of doing wrong, 
and of courſe a diſcretion, or diſcernment, between good 5 
evil. 


Bract. J. 3. tr. 2. e. 15. f. 7. Stat. 2 1 Hal. P. C. 447. 
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unlawfully Hilleth, The unlawfulneſs ariſes from the killing 
without warrant or exeuſe: and there muſt alſo be an att 
killing ta conſtitute murder,; for a bare aſſault, with intent 
to kill, is only a great miſdemeſnor, though formerly ĩt vas 
held to be murder 4. The killing may be by poiſoning, 
ſtriking, ſtarving, drowning, and a thouſand other forms of 
death, by which human nature may be overcome. Of theſe 
the moſt deteſtable of all is poiſon ; becauſe it can of all others 
be the leaſt prevented either by manhood or forethought *, x 
And therefore by the ſtatute 22 Hen. VIII. c. g. it was made 
treaſon, and a more grievous and lingering kind of death was 
inflicted on it than. the common law allowed ; namely, boil, 
ing to death : but this a& did not live long, being repealed 
by 1 Edw. VI. c. 12. There was alſo, by the antient eommon 
law, one ſpecies of killing held to be murder, which may be du- 
bious at this day; as there hath not been an inſtance wherein 
it has been held to be murder for many ages paſt.* :. I mean 
by bearing falſe witneſs againſt another, with an expreſs pre- 
meditated deſign to take away his life, ſo as the innocent per- 
ſon be condemned and executed *. Fhe Gothic laws puniſh» 
ed in this caſe, both the judge, the witneſſes, and the pro- 
ſecutor ; , ** peculiari poena judicem puniunt ;- pecultart teſles 
„ quorum fides judicem ſeduxit; peculiari denique et. maxima 
„ auttorem, ut homicidam*.” And, among the Romans, the 
lex Cornelia, de ſicariis, puniſhed the falſe witneſs with death, 
as being guilty of a ſpecies of aſſaſſination i, And there is 
no doubt but this is equally murder in foro conſcientias as kill- 
ing with a ſword ; though the modern law (to avoid the dan- 
ger of deterzing witneſſes from giving evidence upon capita! 
proſecutions, if it mult be at the peril of their own lives) has 


d 1 Hal. P. C. 425. point was not maintainable, but from 
o zInſt. 48. other prudential reaſons. Nothing there · 
f Foſt. 132. Int he caſe of Macda - fore ſhould be concluded from the wair - 
nie! and Berry, reported by fir Michael ing of that proſecution. 
Foſter, though the then attorney general 8 Mirror, c. 1. F. 9. Brit. c. 5. 
declined to argue this. point of law, I Bracton. J. 3. c. 4. 
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not yet puniſhed it as ſuch. If a man however does ſuch an 
act, of which the probable conſequence may be, and even- 
tually is, death; ſuch killing may be murder, although no 
ſtroke be ſtruck by himſelf, and no killing may be primarily 
intended: as was the caſe of the unnatural fon, wlio expoſed 
his ſick father to the air, againſt his will, by reaſon whereof 
he died *; and of the harlot, who laid her child under leaves | 
in an orchard, where a kite ſtruck it and killed it. So too, ; 
if a man hath a beaſt that is uſed to do miſchief; and he, 
knowing it, ' /uffers it to go abroad, and it kills a man; even 
this is manſlaughter in che owner: but if he had [purpoſely : 
turned it loſe, though barely to frighten people and make f 
what is called ſport, it is with us (as in the Jewiſh law) as ! 
much murder, as if he had incited a bear or a dog to worry | 
them u. If a phyſician or ſurgeon gives his patient a potion 
or plaiſter to cure him, which contrary to expectation kills 
him, this is neither murder, nor manſlaughter, but miſad- 
venture; and he ſhall not be puniſhed criminally, however 
liable he might formerly have been to a civil action for neg- 
lect or ignorance” : but it hath been holden, that if it be 
not a regular phyſician or ſurgeon, who adminiſters the medi- 
eine or performs the operation, it is manſlaughter at the 
leaſt . Vet fir Matthew Hale very juſtly queſtions the law 
of this determination; ſince phyſic and ſalves were in uſe 
before licenſed phyſicians and ſurgeons : wherefore he treats 
this doctrine as apocryphal, and fitted only to gratify and 
fatter licentiates and doctors in phyſic; though it may be of 
uſe to make people cautious and wary, how they meddle too 
much in ſo dangerous an employment v. In order alſo to 
make the killing murder, it is requiſite that the party die 
within a year and a day after the ftroke received, or cauſe of 
death adminiftred; in the computation of which, the whole 
day upon which the hurt was done ſhall be reckoned the firſt i. 


FARTHER ; the perſon killed muſt be © a reaſonable crea- 
ture in 7 and under the king's peace,” at the time of the 


* 1 Hawk. P. C. 58. pag. 122. 
1 2 Hal. P. C:43% © 0 Britt, c. 5. 4 Inſt, 251, 
= Jbid. 431. p 1 Hal. P. C. 430. 
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killing. Therefore to kill an alien, a Jew, or an outlaw; 
who ate all under the king's peace or protection, is 26 

much murder as to kill the moſt regular born Engliſhman z 
except he be an alien enemy, in time of war. To kill a 
child in it's mother's womb, is now no murder, but a great 
miſpriſion: but if the child be born alive, and dieth by rea- 
ſon of the potion or btuiſes it received in the womb, it is 
murder in ſuch as adminiſtred or gave them. But, as there 
is one caſe where. it is difficult to prove the child's being 
born alive, namely, in the caſe of the murder of baſtard chil» 
dren by the unnatural mother; it is enacted by ſtatute 21 
Jac. I. c. 27. that if any woman be delivered of à child, 
which if born alive ſhould by law be a baſtard z and endea- 
vours privately to conceal its death, by burying the child or 


the like ; the mother ſo offending ſhall ſuffer death as in the 


caſe of murder, unleſs ſhe can prove by one witneſs at leaſt 
that the child was actually born dead. This law, which ſa- 
vours pretty ſtrongly of ſeverity, in making the concealment 


of the death almoſt concluſive evidence of the child's being 


murdered by the mother, is nevertheleſs to be alſo met with 
in the criminal codes of many other nations of Europe; as 
the Danes, the Swedes, and the French * ; but I apprehend 
it has of late years been uſual with us in England, upon trials 
for this offence, to require ſome ſort of preſumptive evidence 
that the child was born alive, before the other conſtrained 
preſumption (that the child, whoſe death is concealed, was 
therefore killed by its parent) is admitted to convict the pri- 
ſoner, | | 


LasTLy, the killing muſt be committed with malice afore- 
thought, to make it the crime of murder, This is the grand 
criterion which now diſtinguiſhes murder from other killing: 
and this malice prepenſe, malitia prarcogitata, is not ſo pro- 
perly ſpite or malevolence to the deceaſed in particular, as 


any evil deſign in general; the dictate of a wicked, depraved, 


and malignant heart“; un diſpoſttion u faire un male chuſe ' : 
and it may be either expreſs, or implied in law. Expreſs 
7 3 Inſt, co, 1 Hal. P. C. 433. u Foſter. 2 56. 


s 3 Inſt. 50. 1 Hawk. P. C. 80. Y 2 Roll. Rep. 461. 
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malice is when one, with a ſedate deliberate mind and 
formed defign, doth kill another: which formed deſign 
is kvidenced by external circumſtances difcovering that 
inward intention; as lying in wait, antecedent menaces, 
former grudges, and concerted ſehemes to do him ſome ba- 
dily harm . This takes in the cafe of deliberate duelling, 
where both parties meet avowedly with an intent to murder: 
thinking it their duty, as gentlemen, and claiming it as their. 
right, to wanton with their own lives and thoſe of their 
fellow creatures ; without any warrant er authority from any. 
power either divine or human, but in direct contradiction to 
the laws both of God and man: and therefore the law has 
juſtly fixed the crime and puniſhment of murder, on them, 
and on their ſeconds alſo*, Yet it requires ſuch a degree of 
paſſive valeur, to combat the dread of even undeſerved con- 
tempt, ariſing from the falſe notions of honour too generally 
received in Europe, that the ſtrongeſt prohibitions and pe- 
nalties of the law will never be intirely effectual to eradicate 
this unhappy cuſtom ; till a method be found out of compell- 
ing the original aggreſſor to make ſome other ſatisfaction to 
the affronted party, which the world fhall eſteem equally 
reputable, as that which is now given at the hazard of the 
life and fortune, as well of the perſon inſulted, as of him 
who hath given the inſult. Alſo, if even upon a ſudden - 
provocation one beats another in a cruel and unuſual manner, 
ſo that he dies, though he did not intend his death, yet he 
is guilty of murder by expreſs malice ; that is, by an expreſs 
evil deſign, the genuine ſenſe of malitia. As when a park=- 
keeper tied a boy, that was ſtealing wood, to a horſe's tail, 
and dragged him along the park ; when a maſter corrected - 
his ſervant with an iron bar, and a ſchoolmaſter ſtamped on 
his ſcholar's belly; ſo that each of the ſufferers died; theſe : 
were juſtly held to be murders, becauſe the correction being 
exceſſive; and ſuch as could not proceed but from a bad heart, 
it was equivalent to a deliberate act of ſlaughter 1, Neither 
ſhall he be guilty of a leſs crime, who kills another in con- 


* 1 Hal. P. C. 451. Y x Hal, P. C. 454, 473, 474. 
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ſequence of ſuch a wiltul act, as ſhews him to be an enemy 


to al mankind in general; as going deliberately, and with, 


2 intent to do miſchief , upon a horſe uſed to ſtrike, or 

diſcharging a gun, among a multitude of people“. 
8 377 a man reſolves. to kill the next man he meets, and does 
Kill him, it is murder, although he knew him not; for this 
is univerſal malice. And, if two or more come together 
ro dg an unlawful act againſt the king's peace, of which 
the probable conſequence might be. bloodſhed ; as to beat 
a man, to commit a riot, or to rob a park: and one of 
them kills a man ; it is murder in them all, becauſe of the 
unlawful act, the malitia praccogitata, or evil ape * 
| forchand v:? I 


Also in many caſes where no malice is expreſſed, the law 
will imply it : as, where a man wilfully poiſons another, 'in 


ſuch a deliberate act the law preſumes malice, though no 


particular enmity can be proved . And if a man kills ano- 
ther ſuddenly, without any, or without a conſiderable pro- 
vocation, the law implies malice ; for no perſon, unleſs of 
an abandoned heart, would be guilty of ſuch an act, upon a 
light or no apparent cauſe. No affront, by words, or gel- 
tures only, is a ſufficient provocation, ſo as to excuſe or ex- 
tenuate ſuch acts of violence as manifeſtly endanger the life 
of another d. But if the perſon ſo provoked had unfortunate- 
ly killed the other, by beating him in ſuch a manner as 
ſhewed only an intent to chaſtiſe and not to kill him, the law 
ſo far conſiders the provocation of contumelious behaviours 
as to adjudge it only manſlaughter, and not murder. In 
ke manner if one kills an officer of juſtice, either civil or 
criminal, in the execution of his duty, or any of his aſſiſtants 
endeavouring to conſerve the peace, or any private perſon. 
endeavouring to ſuppreſs an affray or apprehend. a felon, 
knowing his authority or the intention with which he intet- 
poſes, the law will imply malice, and the killer ſhall; be 


guilty of murder . And if one intends to do another falony, 


2 Lord Raym. 143. 5 dy Hawk, P, C. M$ Hal. Ty 

9 —— P. C. 74s | | $552 45D. 9 
bs e Foſt. 291, 

1 Hal, P. C. 455. f 1 Hal, P. C. 457. Foſter, oy” &c, 


and 


— DNA rw. W 0 * 


Ch. 14. Wromnes - 201 
and undeſignedly kills a man, this is alſo murder :. Thus if 
one ſhoots at A and miſſes him, but kills B, this is murder; 
becauſe of the previous felonious intent, which the law tranſ- 
fers from one to the other. The ſame is the-caſe, where one 
hys poiſon for A ; and B, againft whom the priſoner had no 
malicious intent, takes it, and it kills him; this is likewiſe 
murder >, It were endleſs to go through all the caſes of ho- 
micide, which have been adjudged either expreſsly, or im- 
pliedly, malicious: theſe therefore may ſuffice as'a ſpecimens 
and we may take it for a general rule, that all homicide is 
malicious, and of courſe amounts te murder, unleſs where 
juſtified by the command or permiſſion of the law ;, excuſed on 
a principle of accident or ſelf- preſervation; or alleviated into 
manſlaughter, by being either the involuntary conſequence 
of ſome act, not ſtrictly lawful, or (if voluntary) occaſioned 
by ſome ſudden and ſufficiently violent provocation. And 
all theſe circumſtances of juſtification, excuſe, or alleviation, 
it is incumbent upon the priſoner to make out, to the ſatiſ- 
faction of the court and jury: the latter of whom are to de- 
cide whether the circumſtances alleged are proved to have 
actually exiſted ; the former, how far they extend to take 
away or mitigate the guilt, For all homicide is prone to 
be malicjous, until the contrary appeareth upon evidence. 


Tk puniſhment of murder, and that of manſlaughter, 
were formerly one and the fame ; both having the benefit of 
clergy : ſo that none but unlearned perſons, who leaſt knew 
the guile of it, were put to death for this enormous crime j. 
But now, by ſeveral ſtatutes *, the benefit of clergy is taken 
away from murderers through malice prepenſe, t their abettors, 
proctrers, and counſellors, In atrocious caſes it was fre- 
quently uſual for the court to dire& the murderer, after exe- 
cution, to be hung upon 2 gibbet in chains near the place 
where the fact was committed : but this was no part of the 
legal judgment; and the like is ſtill ſometimes practiced in the 
cafe of netotious thieves. This, being quite * to * 
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expreſs command of the moſaical law i, ſeertis-to have bee 
hartowed from the civil law; which, beſides the terror of the 
example, gives alſo another reaſon for this practice, viz. that 


it is a comfortable ſight to the relations and friends of the de- 


ceaſed . But now in England, it is enacted by ſtatute 25 
Geo. II. c. 37. that the judge, before whom any perſon. is 
found guilty of wilful murder, ſhall pronounce ſentence im- 
mediately after conviction, unleſs he fees cauſe to poſtpone 
it; and hall in paſſing ſentence direct him to be executed on 
the next day but one, (unleſs the ſame ſhall be ſunday, and 
then on the monday following) and that his body be deliver- 
ed to the ſurgeons to be diflected and anatomized ; and that 
the judge may direct his body to be afterwards hung in 

chains, but in no wiſe to be buried without diſſection. Andy 


during the ſhort but awful interval between ſentence and exe- 


cution, the priſoner ſhall be kept alone, and ſuſtained with 
only bread and water. But a power is allowed to the judge, 


upon good and ſufficient cauſe to reſpite the execution, 24 | 


relax the other reſtraints of this act. 

B the Roman law, parricide, or the murder of one's pa- 
rents or children, was puniſhed in a much ſeverer manner 
than any other kind of homicide, After being ſcourged, the 


delinquents were ſewed up in a leathern ſack, with a live 


dog, a cock, a viper, and an ape, and fo caſt into the ſea “. 

Solon, it is true, in his laws, made none againſt parricide ; 
apprehending it impoſſible that any one ſhould be guilty of 
ſo unnatural a barbarity?. And the Perſians, according to 
Herodotus, entertained the fame notion, when they adjudged 
all perfons who killed their reputed parents to be baſtards. 
And, upon ſome ſuch reaſon as this, muſt we account for 
the omiſſion of an exemplary puniſhment for this crime in 
our Engliſh laws ; which treat it no otherwiſe than as ſimple 
murder, unleſs the child was alſo the ſervant of his parent ” 


1 The body of a malefactor ſhall © /atio fir coppatis interemplorum, eodema 
« not remain all night upen the tree; leo pacna reddita, in quo latrones Hemi - 


but thou ſhalt in any wife bury him * cidia ftriſſent. N 8. 19. 28.5. 14 


ce that day, that the land be ee n Foſt. 107. 
Deut. xxi 23. F. 48. 9. 9. 

m &« Fame ſes latrones, in bis oy op «ba p Cic. pro F. Roſcis. F. 25. 
« graſſati ſunt, furca figendss placuiez; 4 1 Hal. P. C. 580. 
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yet the breach of eivil or oeeleſiaſtical connexions wert 
coupled with murder, denominates it a new offence ; u leſb. 

than a ſpecies of treaſon, called farva proditio, or petit treuſen: 
which howeyet is nothing elſe but an aggravned degree of 
murder; although, on acevutit of the violation of private 
allegiance; it is ſtigmatized as an inferior ſpecies of tteaſon· 
And thus, in the antient Gothic conftitution, we find the 
breach both of natural and civil relations ranked in the ſarme 
— with _ LET the ſtate and the ſovereign 1 
* 

Parr . according to the ſtatute 25 Edw. XII, e. 2. 
may happen three ways: by a ſervant killing his muſter, a 

wife her huſband, or an eccleſiaſtical perſon (either ſecular, 
or regular) his ſuperior, to whom bit owes faith and obedi- 
ence, A ſervant who kills his maſter whom he has left, up- 
on a grudge conceived againft hint during his ſervice, is guilty 
of petit treaſon : for the traiterous intention was hatched 
while the relation ſubſiſted between them ; and this is only 
an execution of that intention ®, So if a wiſe be divorced a 
menſa et thoro, ſtill the vinculum matrimonii ſubſiſts; and if 
ſhe kills ſuch divorced huſband, ſhe is a traitreſs “. And a 
clergyman is underſtood to owe canonical obedience, to the 
biſhop who ordained him, to him in whoſe dioceſe he is be- 
neficed, and alſo to the metropolitan of ſuch ſuffragan or dio- 
ceſan biſhop : and therefore to kill any of theſe is petit treaſon *. 
Asto the reſt, whatever has been ſaid, orremains to be obſerved 
hereafter, with reſpect to wilful murder, is alſo applicable to 
the crime of petit treaſon, which is no other than murder in 
it's moſt odious degree: except that the trial ſhall be as in 
caſes of high treaſon, before the improvements therein made 
by the ſtatutes of William ITLY, But a perſon indicted of pe- 
tit treaſon may be acquitted thereof, and found guilty of man- 


r Foſter. 107. 324. 336. e aut eam ab bomine in ſemet ipſum.” 

s Sce pag. 75. St iernh. de jure Goth. JI. 3. c. 3. 

t © Omnium graviſſima cenſetur vis u 1 Hawk. P. C. 89. 1Hal, P. C. 380. 
« fucta ab incolis in patriam, jubditis in v x Hal. P. C. 381. 
te regom, liberis in parentes, maritis in ux9- x Ibid. 
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ſlaughter er murder *: and in ſuch caſe it ſhould ſeem that 


to witneſſes are not neceſſary, as in caſe of petit treaſon they 
are. Which crime is alſo diſtinguiſhed from n in its 


e 


Tux puniſhment of petit treaſon, in a man, oh to be drawn 
and hanged, and, in a woman, to be drawn and burned * : 
the idea of which latter puniſhment ſeems to have been hand- 
ed down to us from the laws of the antient Druids, which 
condemned a woman to be burned for murdering her huf- 
band ®; and it is now the uſual puniſhmeat-for all forts of 
treaſons committed by thoſe of the female ſex . Perſons 
guilty of petit treaſon were firſt debarred the benekt of clergy 
by ſtatute 12 Hen. VII. c. 7. which has ſince been extended 
to their aiders, abettors, and counſellors, by ſtatutes 23 Hen. 
VIII. c. 1. and 4 & 5 P. & M. c. 4. 41 

1 


* 
©G 
2 Foſter 106. 1 Hal. P. C. 378, v Caeſar de bell. Gall, I. 6, c. 18. 
Hal. P. C. 184. c See pag. 93. 
IHA. P. C. 382. ww 311. 
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CHAPTER THE FIFTEENTH, Ye 9 


Or OFFENCES AAT TAE PER. 
SONS or INDIVIDUALS. 


AVING in the preceding chapter conſidered the prin- 
cipal crime, or public wrong, that can be committed 
againſt a private ſubject, namely, by deſtroying his life; I 
proceed now to enquire into ſuch other crimes and miſde- 
meſnors, as more peculiarly affect the ſecurity of his perſon, 
while living. 


Or theſe ſome are felonious, and in their nature capital; 
others are ſimple miſdemeſnors, and puniſhable with a lighter 
animadverſion. Of the felonies the firſt is that of mayhem. 


I. Mv, mahemium, was in part conſidered in the 
preceding volume , as a civil injury: but it is alſo looked 
upon in a criminal light by the law; being an atrocious breach 
of the king's peace, and an offence tending to deprive him of 
the aid and aſſiſtance of his ſubjects. For mayhem is pro- 
perly defined to be, as we may remember, the violently de- 
priving another of the uſe of ſuch of his members, as may 
render him the leſs able in fighting, either to defend himſelf, 
or to annoy his adverſary v . And therefore the cutting off, 
or diſabling, or weakening a man's hand or finger, or ſtriking 
out his eye or foretooth, or depriving him of thoſe parts, the 
loſs of which in all animals abates their courage, are held to 


a See Vol, III, pag. 121. > Brit, J. 1. c. 25. 1 Hawk, P. C. 111. 
be 
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be mayhems. But the cutting off his ear, or noſe, or the 
like;.are not held to be mayhems at common law; n 
toy ade not weaken but only disfigure him. N 


11> 

Rs By hs antient law of England he that maimed pan 
whereby he loſt any part of his body, was ſentenced to loſe 

the like part; membrum pro membro + which is ſtill the law 

in Sweden . But this went afterwards out of uſe : partly 


becauſe the law of retaliation, as was formerly ſhewn *, is at 


deſt an inauequate rule of puniſhment z and partly becndd 
upon a repetition of the offence the puniſhmeot could not be 
repeated; So that, by the common law, as it for a long time 
ſtood, mayhem was only puniſhable with fine and impriſon- 
ment /; unleſs perhaps the offence of mayhem by caſtra- 
tion, which all our old writers held to be felony ; er fequf- 
** tur aliguando paena capitalis, aliquando perpetuum axilium, 
e cum omnium bonorum qdemptione 5,” And this, although 
the mayhem was committed upon the higheſt provocation b. 


Bur ſubſequent ſtatutes have put the crime and puniſh- 
ment of mayhem more out of doubt, For firſt, by ſtatute 
5 Hen. IV. c. 5. to remedy a miſchief that then prevailed, 
of beating, wounding, or robbing a man, and then cutting 


out his tongue or putting out his. eyes,: to prevent him from 
being an evidence againſt them, this offence is declared to be 


felony, if done of malice prepeaſe ; that is, as fir Edward 
Coke | explains it, voluntarily and of ſet purpoſe, though 
done upon a ſudden occaſion. Next, in order of time, Is 
the ſtatute 3) Hen. VII. c. 6. which directs, that if a man 


fhall malie iouſſy and unlawfully cut off the car of any of the 


<3 Juſt. 118.— fei, fla pleyrie ſoit Þ Sir Edward Coke {4 Inſt. 62.) has 
PL La vera 4ollet @ home ſes tranſeribed arecord of Henry the third's 
membres, | en ricl caſe perdra la feme la une time, Clan. 13 Hen, III. n. g.] by which 
weyn pur jugement, come le membre diunt a gentleman of Somerſetſhire and his wife 


ole anita treſpoſſe, . (Brit..c. . appear to have been apprehended and 
4 Stiernhook de jure Sag. I. 3 committed to priſon, þeing indicted for 
e See pag. 72. . dealing thus with John the monk, who 
FT 1 Hawke, P. C. 11, was caught in adultery with the wife. 


Brat. fol, 144. i 3 Inft, 62, 


king's 
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king's ſubjects, he ſhall not only forfeit treble damages to 
the party grieved, to be recovered by action of treſpaſs ut 
common law, as a civil ſatisfaction ; but alſo 204 by way 


of fine to the king, which was his criminal amercement. 
The laſt ſtatute, but by far the moſt ſevere and effectual of 
all, is that of 22 & 23 Car, II. c. 1. called the Coventry uct; 
being occaſioned by an aſſault on fir John Coventry in the 
ſtreet, and ſlitting his noſe, in revenge (as was ſuppoſed) for 
ſame obnoxious words uttered by him in parliament... By 
this ſtatute it is enacted, that if any perſon ſhall of malice 
aforethought, and by lying in wait, unlawfully cut out or 
diſable the tongue, put out an eye, flit the noſe, cut off a 
noſe or lip, or cut off or diſable any limb or member of any 
other perſon, with intent to maim or to disfigure him; ſuch 
perſon, his counſellors, aiders and abettors, ſhall be guilty 
of felony without benefit of clergy *. 


| Tavs much for the felony of mayhem : to which may be 
added the offence of wilfully and maliciouſly ſhooting at any 
perſon, which may endanger either killing or maiming him. 
This, though no ſuch evil conſequence enſues, is made felony 
wen benefit of clergy by ſtatute Geo. I. c. 22. and 


— — — — 


k On this Raine Mr, Coke, a gentle- 
man of Suffolk, and one Woodburn, a 
labourer, were indifted in 1722 z Coke 
for hiring and abetting Woodburn, and 
"Woodburn for the actual fact, of ſlitting 
abe naſe of Mr. Criſpe, Coke's brother in 
law. The cafe was ſomewhat ſingular, The 
murder of Criſpe was intended, and he 
was Jeft for dead, being terribly hacked 
and disfigured with a hedge bill; but he 
roomy Now the bare intent to mur- 

der is no felony ;. but to disfigure, with 
an intent to disß gore, is made fo by this 
ſtatute; on which, they were therefore 
indicted, And Coke, Who was a diſ- 
grace to the profeſſion of the law, had 
the effrontery to reſt his defence upon 
this point, that the aſſault was not com- 


* 
+ 4 


mitted with an intent to disfigure, but 
with an intent to murder; and therefore 
not within the ſtatute. But the cours 
held, that if a man attacks another to 
murder him with ſuch an inſtrument as 
a hedge. bill, which cannot but endauget 
the disfigurizgg him; and in ſuch attack. 
happens not to kill, but only to disfigure 
him ; he may be indicted on this ſta- 
tute: and it ſhall be leſt to the jury whe- 
ther it were not a. deſigu to murder by 
disfiguring, and conſequently 5 malici- 
ous intent to disfigure as well as to mur- 
der. Accordingly the jury found them 
guilty of ſuch previgus Latent to disfigure, 
in order to effect their principal intent to 


murder, and they were both condemned 


and executed. (State Trials, VI. 212. 5 


there- 


| 
| 
| 


Wl. 
| 


; 
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one Arnold was convicted in 1723, for ſhooting 


at lord Onſlow ; but, being half a madman, was never exe“ 


cuted, but confined in ** r he died about re 
years after. 
1 50 
I. Te ſecond offence, more immediately affe@ing the 


perſonal ſecurity of individuals, relates to the female part of 
his majeſty's ſubjects; being that of their forcible abduttion 


and marriage; Which is vulgarly called fealing an heireſs. For 


by ſtatute 3 Hen. VII. c. 2. it is enacted, that if any perſon 
ſhall for lucre take any woman, being maid, widow or wife, 
and having ſubſtance either in goods or lands, or being heir 


apparent to her anceſtors, contrary to her will ; and after- 


wards ſhe be married to ſuch miſdoer, or by his conſent to 
another, or defiled; ſuch perſon, his procurers and abettors, 
and ſuch as knowingly receive ſuch woman, ſhall be deemed 
principal felons : and by ſtatute 39 Eliz. c. g. the benefit of 
clergy is taken away from all ſuch felons, who ſhall be prin- 
cipalsy procurers, or acceſſories before the fact. 


Ix the conſtruction of this ſtatute it hath been determin- 
ed, 1. That the inditment muſt allege that the taking was 
for lucre, for ſuch are the words of the ſtatute l. 2. In 
order to ſhew this, it muſt appear that the woman has ſub- 
ſtance either real or perſonal, or is an heir apparent x. 3. It 
muſt appear that ſhe was taken away againſt her will. 4. It 


mult alſo appear, that ſhe was afterwards married, or defiled. 


And though poſſibly the marriage or defilement might be 
by her ſubſequent conſent, being won thereunto by flatte- 
ries aſter the taking, yet this is felony, if the firſt taking 


were againſt her will“: and fo vice verſa, if the woman 


be originally taken away with her own conſent, yet if ſhe 
afterwards refuſe to continue with the offender, and be for- 
ced againſt her will, ſhe may, from that Ap as properly 


t +2666 . C000. | n x Hal, p. C. SC 
n x Hal. P. C. 660, 1 Hawk, P. C. 209. 


be 
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be faid to be taken againſt her will, as if ſhe never had given 
any conſent at all; for, till the force was put upon her, ſhe 
was in her own power ». It is held that a woman, thus taken” 
away and married, may be ſworn and give evidence againſt 
the offender, though he is her huſband de facto 3 contrary to 
the general rule of law : becauſe he is no huſband ge jure, in 
caſe. the actual marriage was alſo againſt her will b. In, caſes 
indeed where the actual marriage is good, by the conſent of 
the inveigled woman obtained after her forcible abduction, 
fir Matthew Hale ſeems to queſtion how fat her evidence 
ſhould be allowed: but other authorities à ſeem to agree, that 
it ſhouid even then be admitted; eſteeming it abſurd, that 
the offender ſhould thus take advantage of his own * 
and that the very act of marriage, which is a principal ingre 
dient of his crime, ſhould (by a forced conſtruction of law) 
be made uſe of to ſtop the mouth of the 2 material | wit- 
neſs againſt him. 


An über degree of the ſame kind of 8 but not | 
attended with force, is puniſhed by the ſtatute 4 & 5 Ph. & 
Mar. c..8. which enacts, that if any perſon, above the age 
of fourteen, unlawfully ſhall convey or take. away any tvoman 
child unmarried, (which is held * to extend to baſtards as well 
as to legitimate children) within the age of ſixteen years, 
from the poſſeſſion and againſt. the will of the father, mother, 
guardians, or governors, he ſhall be impriſoned two years, 
or fined at the diſcretion of the juſtices : and if he deflowers- 
ſuch. maid. or woman child, or, without the conſent of pa- 
rents, contracts matrimony with her, he ſhall be impriſoned 
five years, or fined at the diſcretion of the juſtices, and /be | 
ſhall: forfeit all her lands to her next of kin, during the life 
of her ſaid huſband. So that as theſe ſtolen marriages, un- 
der the age of ſixteen, were uſually upon mexcenary, views, 
| this act, beſides pungſhing the ſeducer, wiſely, removed the 

temptation. - But this latter part of the act is no. rendered 


< 1 Hawk. P. C. 110, q Cro. Car, 488. 3 Keb. 193. state 
P 1 Hal, P. C. 661, Trials. V. 455. 
8 7 Stra. 1162. 
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almoſt uſeleſs, by proviſions of a very different kind, which 
"make che mm Been ans | eee 25 G. II. 
e 33. Dt enen ee te e ga 
„ ö 4 e Toro 
III. A ein: apainſt' the female _ alſo of, his 
inajeſty's ſubjects, - but attended with greater aggravations 
than that of forcible marriage, is the erime of rape, raptus 
mmelierum, or the carnal knowlege of a woman forcibly and 
againſt'her will. This, by the Jewiſh law, was puniſhed 
vith death, in cafe the damſel was betrothod to another man; 
and, in caſe ſhe was not betrothed, then a heavy fine of fifty 
- ſhekels was to be paid to the damſebs father, and ſhe was to 
be the wife of the raviſher all the days of bis liſe ; without 
that power of divorce, which was in Ce I — 
n law. a 19, 19116 Un bann 
f 9081 2 41d br Tk 
Tar civil law b the crime as b ravidhment with 
death and confiſcation of goods: under which it ineludes 
both the offence of forcible abduction, or taking away a 
woman from her friends, of which we laſt ſpoke; and alſo 
the preſent offence of forcibly diſhonouring them; either f 
'which, without the other, is in that law ſufficient to conſti- 
tute a capital crime. Alſo the ſtealing away a woman from 
Her parents or guardians, and debauching her, is equally 
penal by the emperor's edit, whether ſhe conſent or is forced: 
<< five volentibus, five nolentibus mulieribus, tals facmus fuerit 
c perpetratum. And this, in order to take away from wo- 
men every opportunity of offending in this way; whom the 
Roman laws ſuppoſe never to go aſtray; without the ſedue- 
tion and arts of the other fer : and therefore; by reſtraining 
and making ſo highly penal the ſolieitations of the men: they 
meant to ſecure effectually the honour ef the? women. i 
enim ipſi raptores metu, vel atrocitate fiotntte,"'ab hujuſinnai fa- 
© einore ſe temperaverint, nulli nuilieri; -ſroe volumti; frue nolenti, 
e pecrandi locus relinguetur; "quia hoc ipſum volle mulkerums 4 
ZI meguiſims beminis, gui meditatur n induc itur. 


C . Nous V 

* „ See Vol. I. pag. 437 &c, * Cod, 9. fit, a. Hanse 
t Deut, xxii. 25. WET. neg. oo 
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Ni vtenim eum ſolicitaverit, nifi adiofis artibus tircumtunerit, 
ere facie cant wells in tantum dedocus feſe prodere: : But our 


Engliſh law does not entertain quite ſuch ſublime ideas of the 


honour of either ſex, as to lay the blame of a mutual fault 
upon one of the tranſgreſſors only: and therefore makes it a 
neceſſary ingredient in the crime of r n it muſt be 
„ re EAT > 2804 netz 
R Yb 33008 44g 
— banned by tha denon — partioularly thole 
of king Athelſtan , with death: which was alſo agreeable 
to the old Gothic or Scandinavian conſtitution *. But this 
was afterwards thought too hard: and in it's ſtead another 
ſevere but hot capital, puniſhment was inflicted by William 
the conqueror;z vix, caſtration and loſs of eyes ; which 
continued till after Bracton wrote, in the reign of Henry the 
third. But in order to prevent malicious accuſations, it was 
then the law, (and, it ſeems, ſtill continues to be ſo in ap- 
peals of rape) that the woman ſhould immediately after, 
dum recens fuerit maleficium,” go to the next town, and 


ſhie has ſuffered z and afterwards ſhould acquaint the high 
conſtable of the hundred, the coroners, and the ſheriff with 
the outrage. This ſeems to correſpond in ſome degree with 
the laws of Scotland and Arragon o, which require that 
complaint muſt be made within twenty four hours: 
afterwards. by ſtatute Weſtm. I. c. 13. the time of limitation 
in England was extended to forty days. At preſent there is 
no time of limitation fixed: for, as it is uſually now puniſhed 
by indictment at the ſuit of the kings the maxim of law takes 
place, that nullum tempus occurrit regi: but the; jury will 
rarely give credit to a ſtale complaint. During the former 
period alſo it was held for law ©, that the woman (by conſent 
ef. the judge and her l redeem the. offendex from 
the execittion-of his ſentence, by accepting hir for ber huſ- 
band · iſ he _ was: FO tOagree 0 the exchange, but 


nat otherwiſe. „ n rugs: | 
» Brafton. J. 3. c. 28. 8 
* Stiernh. de jure Susan. J. 3. 6, 2. d Barrington, 207. 'Y 
Y LL. Gail. Congu. c. 19. © Glany, J. 14, 4 6. Bst. J. 3. 


2 1Hal, P. C. en. c. 28. 
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there make diſcovery to ſome credible perſons of the injury 


Þ 
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Ir the 3 Edv. l. by the ſtatute Weſtm. 1. 0-736. the pus 


niſhment of rape was much mitigated: the offence itſelf, of 


raviſhing a damſel within age, (that is, twelve years old) 
either with her conſent or without, or of any other woman 


againſt her will, being reduced to a treſpaſs, if not profecuted 
by appeal within forty days, and ſubjecting the offender only 
to two years impriſonment, and a fine at the king's will. 

But, this lenity being productive of the moſt terrible conſe- 
quences, it was in ten years afterwards, 13 Edw. I. found 
neceſſary to make the offence of forcible rape felony, by 
ſtatute Weſtm. 2. c. 34. And by ſtatute 18 Eliz. c. 7. it is 
made felony without benefit of clergy : as is alſo the abomi- 
nable wickedneſs of carnally knowing or abuſing any woman 


child under the age of ten years; in which caſe the conſent 


or non-conſent is immaterial, as by reaſon of her tender 


years ſhe is incapable of judgment and diſcretion. Sir Mat- 


thew Hale is indeed of opinion, that fuch profligate actions 
eommitted on an infant under the age of #welve years, the 
age of female diſcretion by the eommon law, either with. or 
without conſent, amount to rape and felony ; as well fince 
as before the ſtatute of queen Elizabeth“: but that law has 
in general been held only to extend to infants under ten; 
though it ſhould ſeem that damſels between ten and twebve are 
ſtill under the protection of the ſtatute Weſtm. 1. the law 


with reſpect to their ſeduction not 1 been altered by either 


of the ſubſequent ſtatutes. 


A MALE infant, under the age of fourteen years, is pre- 
fumed by law incapable to commit a rape, and therefore it 
ſeems cannot be found guilty of it, For though in other fe- 
lonies malitia ſupplet aetatem, as has in ſome caſes been ſhewn; 
yet, as to this particular ſpecies of rpg the law ſuppoſes 
an AY of oy as well as mind e. . 


Tur civil law ſeems to ſuppoſe a. proſtitute or common 
harlot incapable of any injuries of this kind ?: not ec 


d 1.Hal. P. C. 631. © God, 9. 9. 22. If. 4. 2: 99s: - 
© lid, 8 


any 


— 433 a A NÞ wu _ two wu -* 


Ch. 25-1 Wa oN s. 213 
any puniſhment for violating the chaſtity of her, who hath 
indeed no chaitity at all. or at leaſt hath no regard to, it. 
But the law of England does not judge ſo hardly of offenders, 
as to cut off all opportunity of retreat even from common 
ſtrumpets, and to treat them as never capable of amendment. 
It therefore holds it to be felony to force even a concuhine or 
harlot; becauſe the woman may have forſaken that unlawful 
courſe of life: for, as Bratton well obſerves o, © licet me- 
c retrix fuerit antea, certe tunc temperis non fuit, cum W 
<* nequitiae cus conſentire noluit. 


As to the material facts requiſite to be given in eyidence 
and proved upon an indictment of rape, they are of ſuch a 
nature, that though neceſſary to be known and ſettled, for 
the conviction of the guilty and preſervation of the innocent, 
and therefore are to be found in ſuch eriminal treatiſes as 
diſcourſe of theſe matters in detail, yet they are highly im- 
proper to be publicly diſcuſſed, except only in a court of 
juſtice, I ſhall therefore merely add upon this head a, few 
remarks from ſir Matthew Hale, with regard to the compe- 
tency and credibility of witneſſes z which may, ſalvo pudare, 
be conſidered. 


Ap, firſt, the party raviſhed may give evidence upon 
oath, and is in law a competent witneſs ; but the credibility 


of her teſtimony, and how far forth ſhe is to be believed, 

muſt be left to the jury upon the circumſtances of fact that 
concur in that teſtimony, For inſtance : if the witneſs be of 
good fame; if ſhe preſently diſcovered the offence, and made 
ſearch for the offender ; if the party accuſed fled for it; theſe 
and the like are concurring circumſtances, which give greater 
probability to her evidence. But, on the other ſide, if ſhe 
be of evil fame, and ſtand unſupported by others; if ſhe 
concealed the, injury for any conſiderable time after ſhe had 
opportunity to complain; if the place, where the fact was 
alleged to be committed, was where it was poſſible ſhe might 
have been heard, and ſhe made no outcry ; theſe and the 


& 1 Hal, P. C. 629. 1 Hawk, P, C. 108. h fel. 147. 
O 3 like 
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life circumſtances carry. a ſtrong, but not concluſive, pre- 
| umption that hert No i WE of eigne. 21 115 
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 Monzoven, if the rape be e mY to be committef vn 

an infant under t twelve £2] of age, f1 e may. ſtill be 4 cbm 
petent witneſs, if ſhe hath ſenſe and; underftanding to Khow 
the nature apd obligations of ; an po and, even i 7 ſhe 118 
not, it is thought by ſir Matthew Hale! that ſhe ought to be 
heard without 1 to give the court information ; though 
that alone will not be ſufficient to convict the ↄffender. And 
he is of this opinion, firſt, becauſe the nature of. : offence 
being ſecret, there may be no other poſſible proof of e actual 
fact; though afterwards there may be concurrent circum. 
ſtances to parroborate it, proved by other witneſſes : and, 
ſecondly, becauſe the law allows what the child told. her. 
mother, or other relations, to be given in evidence, ſince the 
nature of the caſe admits frequently of no better proof; and 
there is much more reaſon for the court to hear the farration 
of the child herſelf, than to receive it at ſecond hand from 
thoſe who ſwear they heard her ſay ſo, And indeed it ſeems 
now to be ſettled, that in theſe caſes infants of any age are 
fo be heard; and, if they have any idea of an oath, to be 
alſo ſworn: it being found þy experience that infants of very 
tender years often give the cleareſt and trueſt teſtimony. But 
in any of theſe caſes, whether the child be ſworn or not, it 
is to be wiſhed, in order to render her evidence credible, that 
there ſhould be ſome concurrent teſtimony, of time, place 
and circumſtances, in order to make out the fact; 
that the conviction ſhould not be grounded ſingly on the un- 
ſupported accuſation of an infant under years of diſcretion, 
There may be therefore, in many cafes of this nature, wit- 
| Nefles who are competent, that i is, who may be admitted to 'be 
beard; and yet, after being heard, may prove not to be cre- 
| dible, or. ſuch as the j Jury is b6iind to believe. ' For one ex- 
cellence of the trial by j jury is, that the jury are tribis of the 
kredit of the witneſſes, as well as of the truth of the fa. 
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Ir is true, lh this learned, judge ln kat raps, is a met 
1c deteſtable crime, and therefore ought ſeverely and impar- . 
« tially to be puniſhed with death; but it muſt be remem- 
<« bered, that it is an accuſation — to be made, hard to be 

« proyed, but harder to be defended by the party accuſed, 
<« though innocent.” He then relates two very extraordinary 
caſes of malicious proſecution for this crime, that had hap- 
pened within his own obſervation ; and concludes thus: I 
<< mention theſe inſtances, that we may be the more cautious 
it upon trials of offences of this nature, wherein the court 
e and jury may with ſo much eaſe be impoſed upon, without 

© great care and vigilance ; the heinouſneſs of the offence 
many times tranſporting the judge and jury with ſo much 
« indignation, that they are overhaſtily carried to the con- 
« viction of the perſon accuſed thereof, by the confident teſ- 
4 une of ſometimes falſe and malicious witneſſes. 


Iv. War has been here obſerved, eſpecially with re- 
ard to the manner of proof, which ought to be the more 
clear in proportion as the crime is the more deteſtable, may 
be applied to another offence, of a ſtill deeper malignity; the 
infamous crime againſt nature, committed either with man or 
beaſt. , A crime, which ought to be ſtrictly and impartially 
proved, and then as ſtrictly and impartially puniſhed, But 
it is, an offence of ſo dark a nature, ſo eaſily charged, and 
the, negative ſo difficult to be proved, that the accuſation” 
ſhould be clearly made out: for, if falſe, it deſeryes a pu- 
. inferior only to that of the crime itſelf, 


11 111 not act fo diſagreeable a part, to my readers as well 
as myſelf, as to dwell any longer upon a ſubject, the very 
mentjon of which ; is a diſgrace to human nature. It will be 
more eligible to imitate in this reſpect the delicacy of our 
Evgliſh law, which treats it, in it's very indictments, as a 
crime not. fit to be named; = peccatum illud horribile, inter 
ns chriftianas ns non nominandun *, x,” A taciturnity obſerved likc- 


j 1 Hal. P. 645. . ee ts 
k See in Rot. Parl. 50 Edw. III. =, , (12 Rep. 37.) 
$8, 8 complaint, that a Lombard did 
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wiſe by the edit of Conſtantius and Confſtans !; i ſerlut 
5 id, ' quod non proficit ſeine, fubemus inſurgere leges, armati 
cc Jura gladio ultore, ut exquifitis poenis fſubdantur infames, gui 
unt, vel 7 e funt, ii.“ Which r to e 
word concerning it 8 puniſhment. g x by 


e 


Tus che voice of nature and of TE FLY and: whe: 4 
law of God a, determine to be capital. Of which we have 
a ſignal inſtance, long before the Jewiſh diſpenſution, by the 
deſtruction of two cities by fire from heaven: ſo that this is 
an univerſal, not merely a provincial, precept. And our an- 
tient law. in ſome degree imitated this puniſhment; by com- 
manding ſuch *miſcreants to be ; burnt to death®; though 
Fleta *? fays they ſhould-be buried alive: either of which pu- 
niſhments was indifferently uſed for this crime: among. the' 
antient Goths?, But now the general puniſhment of all fe- 
Jonies is the ſame, namely, by hanging: and this offence 
| (being in the times of popery only ſubject to eccleſiaſtical 
cenſures) was made felony without beneſit of clergy by ſta- 
tute 25 Hen, VIII. c. 6. revived and confirmed by 5 Eliz. 
e. 17. And the rule of law herein is, that, if both are ar- 
_ rived at years of diſcretion, Vente et conſentientes pari one 


Pleclantur J. 


Tuxer are all the felonious offences, more immediately 
againſt the perſonal ſecurity of the ſubject. The inferior offen- 
ees, or miſdemeſnors, that fall * this head, are afſaults, 
batteries, wounding, falſe impriſonment, and kidnapping. 


V, VI, VII. ,W1TH regard to the nature of the three fir 
of theſe See in general, I have nothing farther to add ta 
what has already been obſerved in the preceding book of theſe 
commentaries :; when we conſidered them as private wrongs, 
or civil 11 Tnjurier, for which a ſatisfaction or remedy is given 


to the party aggrieyed, But, taken in a public light, as 3 


Cd. . 9. 31. | n 
m Levit. xx. 13. 15. 4 3 Inft, 59. | 5 
v Brit. c. 9. I See Vol. III. pag, 120. 
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breach of the king's peace, an affrant to his government, and 
a damage done to his ſubjects, they are alſo indictablè and 
puniſhable with fine and impriſonment; or with other igno- 
minious corporal penalties, where they are committed with 
any very atrocious deſign . As in caſe of an aſſault with an 
intent to murder, or with an intent to commit either of the 
crimes laſt ſpoken of; for which intentional aſſaults, in the 
two laſt caſes, indictments are much more uſual, than for 
the abſolute perpetration of the facts themſelves, on account 
of the difficulty of proof : and herein, beſides heavy fine and 
impriſonment, it is uſual to award judgment of the pillory. . 


- THERE is alſo one ſpecies of battery, more atrocious and 
penal than the reft, which is the beating of a clerk in orders, 
or clergyman ; on account of the reſpect and reverence due 
to his ſacred character, as the miniſter and embaſſador of peace. 
Accordingly it is enacted by the ſtatute called articuli cri, 
9 Edw, II. c. 3. that if any perſon lay violent hands upon a 
clerk, the amends for the peace broken ſhall be before the 
king; that is by indictment in the king's courts : and the af- 
ſailant may alſo be ſued before the biſhop, that excommuni- 
cation of bodily penance may be impoſed : which if the of- 
fender will redeem by money, to be given to the biſhop, or 
the party grieved, it may be ſued for before the biſhop ; 
whereas otherwiſe to ſue in any ſpiritual court, for civil da- 
mages for the battery, falls within the danger of pracmunire t. 
But ſuits are, and always were, allowable in the ſpiritual 
court, for money agreed to be given as a commutation for 
penance v. So that upon the whole it appears, that a perſon 
| builty of ſuch brutal behaviour to a clergyman, is ſubject | to 
three kinds of proſecution, all of which may be purſued for 
one and the ſame offence ; an indictment, for the breach of 

the king's peace by ſuch aſſault and battery; a civil action, 
for the ſpecial damage ſuſtained by the party injured; and a 
ſuit i in the eccleſiaſtical court, firſt, pro corredione et ſalute 
animee by enjoining penance, and then again for ſuch "ſum of 
money as ſhall be agreed on for taking off the penance enjoin- 
* 7 Hawk. P. C. 65, u Artic, Chr. 9 Edw, I. c. 4. F. N. B. 
2 lift, 492. 620. 83 TY 
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vm. Tur two remdinfig crimes and A ing” 

the perſons of his majeſty” 8 + jects, are infringements of their 
liberty : concerning the firſt of which, falſe imprifon- 

ment, it's nature and incidents, I muſt content myſelf with” 
referring the ſtudent to what was obſeryed in the [preceding 
volume v, when we conſidered it as a mere civil injury. But, 
deſides the private ſatisfaction given to the ind T vidua! by 10 
tion, the law alſo demands public vengeance By WE breach. 
of the king's peace, for the loſs which the ſtate füfta fn by 
the confinement of one of it's members, and for the iti{ringe- 
ment of the good order of ſociety. We have before 7 
that the moft atrocious degree of this offence, that of feng. 
ihg any ſubject of this realm a priſoner into parts beyond the 
feas, whereby he is deprived of the friendly aſſiſtance of the 
laws to redeem him from ſuch his captivity, is puniſhed with, 
the pains, of praemumire, and incapacity to hold any office, 
without any polibility of pardon Y. And we may alſo add, 
that by fatute 43 Eliz, c. 13. to carry any one by force out of 
the four northern counties, or impriſon him within the fame, 
in order to ranſom him or make ſpoil of his perſon or goods, 
is felony without benefit of clergy in the principals and: all 
acceſſories before the fact. Inferior degrees of the ſame offence, 
of falſe impriſonment, are alſo puniſhable by indictment 
(like aſſaults and batteries) and the delinquent may be fined 
and impriſoned a. And indeed there can be no doubt, but 
that all kinds of crimes of a public nature, all diſturbances of 
the peace, all oppreſſions, and other miſdemeſnors. whatſo- 
ever, of a notoriouſly evil example, may be indicted at the 
ſuit of the king, 


V 2 Roll. Rep. 384. Stat. 31 Car, II. c. 2, 
See Vol. III. pag. 137, 2 Weſt. Symbol. part 2. pag. 92. 
* See pag. 116, 2 1 Hawk. P, C. 210. 


2 Tus 


1. 71 


Pit on Wa On 
{svu3ni 1T 120 gods 272 OJ 2314 1073 Jod that it of 0 


ur other remaining « 
being the forcible abduction or ſtealing, 15 of Hens, SE 


man, or child, from their own country, and ſe ſendin 
another, was capital by the Jewiſh law. le what 
6 man, and ſelleth him, or if he be found in Hy 
60 hall ſurely be put to death v. So likewiſe in the civ{l 
the offence of fpiriting away and ſtealing men and chit 
which was called plagium, and the offenders 77 ö wi" 
puniſhed with death ©, This is unqueſtionably a ver 
crime, as it robs the king of his ſubjects, hive a man 
from his country, and may in it's conſequences be g 
tiye of the moſt cruel and diſagreeable hardſhips ; and there.” | 
fore the common law of England has puniſhed it with fine, | 
impriſonment, and pillory*. And alſo the ſtatute 11 & 12 
W. III. c. 7. though principally intended againſt pirates, bas 
a clauſe that extends to prevent the leaving of ſuch perſons 
abroad, as are thus kidnapped or ſpirited away; by enacting, 
oat if any captain of a merchant veſſel ſhall (during his be- 
ing abroad) foree any perſon on ſhore, or wilfully leave him 
behind, or refuſe to bring home all ſuch men as he cad 
out, if able and deſirous to return, he ſhall ſuffer three 
months impriſonment. And thus much for offences that more 
immed ately affect the perſons of individuals. 
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Oy OFFENCES AGAINST THE kt 
TATIONS or INDIVIDUALS. 


HR only two offences, that more immediately affect 
the habitations of individuals or N 1 are 
thoſe ee and burglary. . | | 10 


4 3 ab ardendo, is the malicious and wilful Ts 
ing of the houſe or outhouſe of another man. This is an 
offenoe of very great malignity, and much more pernicious to 
the public than ſimple theft : becauſe, firſt, it is an offence 
againſt that right, of habitation, which is acquired by the 
law of nature as well as by the laws of ſociety; next, be- 
cauſe of the terror and confuſion that neceſſarily attends. it; 
and, laſtly, becauſe in ſimple theft the thing ſtolen only 
changes it's maſter, but ſtill remains in ęſſ for the benefit of 
the public, whereas by burning the very ſubſtance. is abſo- 
lutely deſtroyed, It is alſo frequently more deſtructive than 
murder itſelf, of which too it is often the cauſe : ſince mur- 
der, atrocious as it is, ſeldom extends beyond the felonious 
act deſigned ; whereas fire too frequently involves in the com- 
mon calamity perſons unknown to the incendiary, and not 
intended to be hurt by him, and friends as well as enemies. 
For which reaſon the civil law“ puniſhes with death ſuch as 
malicioufly ſet fire to houſes in towns, and contiguous to 
others; but is more merciful to ſuch as only fire a cottage, 
or houſe, ſtanding by itſelf, 


4 F,. 4% 19, 28, & 12. 
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Ovs Engliſh law alſo diſtinguiſhes with much accuracy 
upon this crime. And therefore we will enquire, firſt, what 
is ſuch a houſe as may be the ſubject of this offence; next, 
wherein the offence itſelf conſiſts, or what amounts to a 
burning of ſuch houſe ; and,* laftly, how the offence is pu- 

1. Nor only the bare dwelling houſe, but all 4 
that are parcel thereof, though not contiguous thereto, nor 
under the ſame roof, as barns and ſtables, may be the ſubject 
of arſon b. And this by the common law: which alſo ac- 
counted it felony to burn a ſingle barn in the field, if filled 
with hay or corn, though not parcel of the dwelling houſes, 
The burning of a ſtack of corn was antiently likewiſe ac- 
counted arſon 4. And indeed all the niceties and diſtinctions 
which we meet with in our books, concerning what ſhall, 
or-ſhall not, amount to arſon, ſeem now to be taken away 
by a variety of ſtatutes; which will be mentioned in the 
next chapter, and have made the puniſhment of wil fuß burn- 
ing equally extenſive as the miſchief. The offence of arſon 
(ſtrictly ſo called) may be committed by wilfully ſetting fire 
to one's own. houſe, provided one's neighbour's houſe is 
thereby alſo burnt ; but if no miſchief is done but to one's 
own, it does not amount to felony, though the fire was 
kindled with intent to burn agother's *, For by the common 
law no intention to commit a felony amounts to the ſame 
crime; though it does, in ſome caſes, by particular ſtatutes. 
However ſuch wilful firing one's on houſe, in a town, is a 
high miſdemeſnor, and puniſhable by fane, impriſonment, 
pillory, and perpetual ſureties for the good behaviour *, And 
if a landlord or reverſioner ſets fire to his own houſe, of 
which another is in poſſeſſion under a leaſe from himſelf or 
from thoſe whoſe eſtate he hath, it ſhall be accounted arſon; 
for, during the leaſe, the houſe is the property of the te- 


nant k. 
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arſon : a bare intent, or attempt to toe by a&tualty keting 
fre to an houſe, unleſs it abſolutely burns, does not fall within 
the daletipeivir'of "Pmtendit et cumbuſit; © which were 
neteffary, in the days of la- tin, to all indidiments of this 
Tort. Bit the burning and confuming bf any part is ſufficientʒ 
the fire be afterwards extinguiſhed'®, - Alfo it muſt 

de 4 Niallctous burning; otherwiſe it is 6Hly i treſpaſs: and 
therefore no negligence or miſchance umbünts to it. Por 
which feaſon, though an unqualified perſon, by mhobting 
With a gun, happens to ſet fite to the thatch'6f hoüſr, this 
fr Matthew Hale determines not to be felony; contfͤçiM] 
the opinion of former writers . But by ſtatute 6 AH 4x, 
any ſervant, negligently ſetting fire to a houſe of 6athvuſs, 
mall forfeit 1004 or be ſent to the houſe of correction" For 
Eighteen months: in the ſame manner as the Roman law dk 
rected © cos, qui negligenter i ignes apud f andi Faftibus un 
a, caedi *. , | | Bt vn 
#210 

* puniſhment of arſon was death by our eben 
lers! And, in the reign of Edward the firſt, this ſet 
| tence was executed by a kind of lex talios ; for the incendia. 
ies were burnt to death ® : as they were alſo by the Gothic 
conſtitutions . The ſtatute 8 Hen. VI. c: 6; made the wil» 
ful burning of houſes, under ſome ſpecial circumſtances 
therein mentioned, amount to the crime of high-itreafſon. 
But it was again reduced to felony by the general acts of RA 
ward VI and queen Mary; and now the puniſhment of:all 
capital felonies is uniform, namely, by ſuſpenſion. the of> 
ſenee of arſon was denied the benefit of clergy-by ſtatute 
21 Hen. VIII. c. 1. but that ſtatute was repealed by Edw. 
VI. c. 12. and arſon was afterwards held to be vuſted of 
clergy, with reſpect to the principal offender, only by infe- 
rence and deduction from the ſtatute 4 & 5 P. & M. c. 4. 


der Hor rag 
1 Hauk. P. C. 106. 1 LL. lar. . 7. ! 350 227 © 
i x Hal. P. C. 569. m Britt. c. 9. 
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"which expreſsly denied it to the acceſſory before the fat»; 

though now it is expreſsly denied to te pri i ll ck 
kn che ſtatute 9 Geo. I. ah W rign 8 Noch 
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eb; U. BuzcLany, or noQurnal 8 burgi latra- 
cinium, which by our antient law was called hameſechen, às it 


very heinous offence; not only becauſe of the abundant terror 
that it naturally carries with it, but alſo as it is a forcible in- 
vaſion, and diſturbance of that right of habitation, which 
every indiyidual might acquire even in a ſtate of nature ; an 
invaſion, which in ſuch a ſtate, would be ſure to be puniſh- 
ed with death, unleſs the aſſailant were the ſtronger. But in 
civil. ſociety, the laws alſo come in to the affiſtance of the 
weaker party : and, beſides that they leave him this natural 
right of killing the aggreſſor, if he can, (as was ſhewn in a 
former chapter ®) they alſo protect and avenge him, in caſe 


the. might of the aſſailant is too powerful. And the law of 


England has ſo particular and tender a regard to the immu- 
nity of a man's houſe, that it ſtiles it his caſtle, and will 
never ſuffer it to be violated with impunity : agreeing hexein 
with the ſentiments of antient Rome, as expreſſed i in the 
words ef Tully; © guid enim fandtius, quid onny__religione 


66 d mionitius, quam —  uniuſcujuſque civium? For this reaſon : 


na outward doors can in general be broken open to execute 
ayiciyil proceſs ; though, in criminal cauſes, the public ſafety 
ſwperſedes the private. Hence allo in part ariſes the animad- 
verſida of. the law upon eaves-droppers, nuſancers, and in- 
centiarieza tand to this principle it muſt be aſſigned, that a 
an um̃y aſſemble prople together lawfully (at leaſt if they 
do not cuceed eleven) without danger of railing a riot, rout, 
or ufilawfultaſſembly,.in order to protect and defend his houſes 
I Ä $066: in.any-athar ta 'c: IV 
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is in Scotland to this day, has always been looked upon as 
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. stangen as given us by fi Edward Col, : 
is, © he that by night breaketh and entetech into a mantion- 
= « houſe, with intent to commit a felony.” In this definition 
there are four things to be conſidered ; Nene . 
he Tee and the intent. | 4 


1. The time muſt be by night, and not She tay; for in che 
day time there is no burglary, We have ſeen, in the caſe 
of juſtifiable homicide, how much more heinous all laws 
made an attack by night, rather than by day; allowing the 
party attacked by night to kill the aſſailant with impunity.. 
As to what is reckoned night, and what day, for this pur- 
poſe: antiently the day was accounted to begin only at ſun- 
riſing, and to end immediately upon ſunſet ; but the better 


- Opinion ſeems to be, that if there be daylight or crepuſeulum 


enough, begun or left, to diſcern a man's face withal, it is 


no burglary®. But this does not extend to moonlight; for 
then many midnight burglaries would go unpuniſhed : and 
beſides, the malignity of the offence does not ſo properly ariſe 


from it's being done in the dark, as at the dead of night ; 


when all the creation, except beaſts of prey, are at reſt; 
when ſleep has diſarmed the owner, and rendered his * 


defenceleſs. 


2. As to the Place. It muſt be, according to fir Edward 
-Coke's definition, in a man/ion houſe ; and therefore to ac- 
count for the reaſon why breaking open a church is burglary, 
as it undoubtedly is, he quaintly obſerves that it is domys 
manſionalis Dei”, But it does not ſeem abſolutely necellary, 
that it ſhould in all caſes be a manſion-houſe; for it 
alſo be committed by breaking the gates or walls of a town in 
the night; though that perhaps fir Edward Coke would 
have called the manſion-houſe of the garriſon or corporation. 
Spelman defines burglary to be, ( nocrurna diruptio Wy: 


8 3 luſt, 63. *. 3 Inſt. 64. 

t See pag. 180, 181. x Spelm. G1. t. Burglary. K. 
I Inft. 63. 1 Hal. P. C. 350. P. C. 103. 
1 Hawk, P. C. 101. 
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* bahitaculi, wel ecchjae, etiam murorum portarumve burgiz ad 
« fe lonjam perpetrandam.” And therefore we may PET con- 
clude, that the requiſite of it's being dimus man/ionalis is 
only in the burglary of a private houſe; which is the moſt 
frequent, and in which it is indiſpenſably neceſſary 1 to form 
it's guilt, that it muſt be in a manſion or dwelling. houſe. 
For no diſtant barn, warehouſe, or the like, are under the 
fame privileges, nor looked upon as a man's caſtle of defence : 
nor is a breaking open of houſes wherein no man, reſides, 
and which therefore for the time being are not manſion- 
houſes, attended with the ſame circumſtances of midnight 
terror. A houſe howevet, wherein a man ſometimes refides, 
and which the owner hath only left for a ſhort ſeaſon, animo 
reuertendi, is the object of burglary ; though no one be in it, 
at the time of the fact committed 7. And if the barn, fable, 
or warehouſe, be parcel of the manſion-houſe, though not 
under the ſame roof or contiguous, a burglary may be com- 
mitted therein; for the capital houſe protects and privileges 
all its branches and appurtenants, if within the curtilage 
or homeſtall :. A chamber in a college or an inn of court, 
where each inhabitant hath a diſtinct property, is, to all other 
purpoſes as well as this, the manſion-houſe of the owner *. So 
alſo is a room or lodging, in any private houſe, the man- 
fion for the time being of the lodger; if the owner doth not 
himſelf dwell in the houſe, or if he and the lodger enter by 
different outward doors. But, if the owner himſelf lies in 
the houſe, and hath but one outward door at which he and 
his lodgers enter, ſuch lodgers ſeem only to be inmates, and 
all their apartments to be parcel of the one dwelling-houſe 
of the owner®, Thus too the houſe of a corporation, inha- 
bited in ſeparate apartments by the officers of the body cor- 
porate, is the manſion-houſe of the corporation, and not of 
the reſpeRtive officers . But if I hire a ſhop, parcel of ano- 
ther man's houſe, and work or trade in it, but never lie 
there ; it is no dwelling-houſe, nor can purglary be com- 
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mitted therein: for by the leaſe it is ſevered from the TeſF of 
the houſe, and therefore is not the dwelling-houſe of him 
Who occupies the other part; neither can I be ſald to d Well 
therein, when I never lie there 4. Neither can burglary be 
committed in a tent or booth erected in a market or fait"; 
though the owner may lodge therein ©: for the law regards 
thus highly nothing but permanent edifices ; a houſe, or 
church, the wall or gate of a town; and iti is the folly of 
the owner to lodge in fo fragile a tenement: but his lodgi 
there no more makes it burglary to break it open, than 
would be to uncover a tilted waggon in che ſame eircum- 


ſtances. man 

3. As to the manner of committing irgtirys Bets _ 
de both a breaking and an entry to complete it. But they 
need not be both done at once: for, if a hole be broken ond 
night, and the ſame breakers enter the next night through 
the ſame, they are burglars l. There muſt be an actual break- 
ing; not a mere legal clauſum fregit, (by leaping over inviſi- 
ble ideal boundaries, which may conſtitute a civil treſpaſs) 
but a ſubſtantial and forcible irruption. As at leaſt by break- 
ing, or taking out the glaſs of, or otherwiſe opening, a win- 
dow ; picking a lock, or opening it with a key; nay, 
Lifting up the latch of a door, or unlooſing any other faſten- 
ang which the owner has provided. But if a perſon leaves his 
doors or windows open, it is his own folly and negligence; 
and if a man enters therein, it is no burglary :* yet, if he 


afterwards unlocks an inner or chamber door, it is ſo . But 


to come down a chimney is held a butglarious entry; for 
that is as much cloſed, as the nature of things will permit'®, 
So alſo to knock at a door, and upon opening ſt to ruſh in, 
with a felonious intent; or, under pretence of taking lodg- 
ings, to fall upon the landlord and rob him; or to procure a 
conſtable to gain admittance, in order to ſearch for traitors, 


and then to bind the canſtable and rob the houſe; all theſe 
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entries have been adjudged burglarious, though there was 
no actual breaking: for the law will not ſuffer. itſelt to be 
trifled with by ſuch evaſions, eſpecially under the cloke of 
legal proceſs :. And: fo, if a ſervant. opens and enters his 
maſter's chamber door with a felonious deſign 31.00 if, any 
other perſon lodging in the ſame houſe, or in à public. inn, 
opens and enters another's door, with ſuch evil intent; it is 
burglary. Nay, if the ſervant conſpires with a robber, and 
lets. him into the houſe by night, this is burglary in both * ; 
for the ſervant is doing an unlawful act, and the opportunity 
afforded bim, of doing it with greater eaſe, rather aggravates 
than extenuates the guilt, As for the entry, any. the leaſt 
degree of it, with any part of the body, or with an inſtru- 
ment held in the hand, is ſufficient : as, to ſtep over the 
threſhold, to put a hand or a hook in at a window to draw 
out goods, or a piſtol to demand one's money, are all of them 
burglarious entries. The entry may be before the breaking, 
as well as after: for by ſtatute 12 Ann, c. 7. if a perſon enters 
into the dwelling houſe of another, without breaking in, 
either by day or by night, with intent to commit felony ; or, 
being in ſuch houſe, ſhall commit 'any felony; and ſhall in 
the night break out of the ſame, this is declared to be bur- 
glary ; z there having before been different opinions concerns 
ing it: lord Bacon * holding the affirmative, and fir Mat- 
thew Hale“ the negative. But it is univerſally agreed, that 
there muſt be both a breaking, either in fact or by implicati- 
en, and alſo an entry, in order to complete the burglary, 


4. As to the intent; it is clear, that ſuch breaking and 
entry. muſt be with a felonious intent, otherwiſe it is only a 
treſpaſs. And it is the ſame, whether ſuch intention be 
actually carried into execution, or only demonſtrated by ſome 
attempt or overt act, of which the jury is to judge. And 
| eee of a houſe as has been be- 
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fore defcribed, by night, with intent to commit a robbery, a 
murder, a rape, or any other felony, is burglary ; whether 

the thing be aQually perpetrated or not. Nor does it make 
any difference, whether the offence were felony at common 
law, or only created ſo by ſtatute ; ſince that ſtatute, which 

makes an offence felony, gives it incidentally all W 

| Lyfe ater na | 2 10 


Tus much for the nature of burglary ; which is, as has 
been ſaid, a felony at common law, but within the benefit 
of clergy. The ſtatutes however of 1 Edw. VI. c. 12. — 
18 Eljz. c. 7. take away clergy from the principals, and 

of 3 & 4 W. & M. c. 9. from all abettors and acceſſori be. 
fore the fact. And, in like manner, the laws of Athens, 
\which puniſhed no ſimple theft with death, made burglary a 


capital crime v. 
© 1 Hawk, P. C. tog. » Peu. Antiqu, b. 1. c. 26. 
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Or OFFENCES AGAINST. PRIVATE 
PROPERTY, 

| | A 8 ' _ 
T IHE next, and laſt, ſpecies of offences againſt private 

ſubjects, are ſuch as more immediately affect their 
property, Of which there are two, which are attended with 
a breach of the peace; larciny, and malicious miſchief: and 
one, that is equally injurious to the rights of property, but 


attended with no act of violence; which is the crime "ey * 
gery. Of theſe three in their order, LA D 


I. Larciwy, or theft, by contraction for latrociny, latro- 
cinium, is diſtinguiſhed by the law into two ſorts ; the one 
called imple larciny, or plain theft unaccompanied with any 
other atrocious circumſtance ; and mixed or compound larciny, 
which alſo includes in it the aggravation of a taking from 
one's houſe or perſon. 


AnD, firſt, of fmple larciny : which, when it is the ſteal- 
ing of goods above the value of twelvepence, is called grand 
larciny ; when of goods to that value, or under, is petit lar- 
ciny : offences, which are conſiderably diſtinguiſhed in their 
puniſhment, but not otherwiſe. I ſhall therefore firſt con- 
ſider the nature of ſimple larciny in general; and then ſhall 

obſerve the different degrees of puniſhment inflited on it's 
two ſeveral branches. 


SIMPLE lareiny then is © the felonious taking, and car- 
« rying away, of the perſonal goods of another.“ This of- 
fence certainly commenced then, whenever it was, that the 


bounds of property, or laws of meum and tuum, were eſta- 
2 bliſhed, 
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| bliſhed. | How far ſuch an offence can exiſt in a ſtate of 


nature, where all things are held to be common, is a queſtion 
that may be ſolved with very little difficulty, The diſturb- 
ance of any individual, in the occupation of what he has 
ſeiſed to his preſent of, ſeems to be the only offence of this 
kind incident to ſuch a ſtate, But, unqueſtionably, in ſo- 
kial communities, when property is eſtabliſhed, the neceſlity 
whereof we have formerly ſeen *, any violation of that pro- 

rty is ſubject to be puniſhed by "the laws of ſociety : though 
25 far that puniſhment ſhould extend, is matter of conſi- 
derable doubt. At preſent we will examine the nature of 


theft, or larciny, as laid fone, in the foregoing rags od 


1. IT muſt be a taking. This implies the conſent of the 


-Pwner to be wanting. Therefore no delivery of the goods 


from the owner to the offender, upon truſt, can ground a 
Jarciny, As if A lends B a horſe, and he rides away with 
him; or, if I ſend goods by a carrier, and he carries them 
away; theſe are no larciniesb. But if the carrier opens a 
bale or pack of goods, or pierces a veſſel of wine, and takes 
away part thereof, or if he carries it to the place appointed, 
and afterwards takes away the whole, theſe are larcinies © : 

for here the animus furandi is manifeſt ; ſince in the firſt caſe 
he had otherwiſe no inducement to open the goods, and in 


the ſecond the truſt was determined, the delivery having 


taken it's effect. But bare non- delivery ſhall not of courſe 


be intended to ariſe from a felonious deſign; fince that may 
happen from a variety of other accidents. Neither by the 
common law was it larciny in any ſervant to run away with 


the goods. committed to him to keep, but only a breach of 


civil truſt, But by ſtatute 33 Hen. VI. c. 1. the ſervants 


of perſons deceaſed, accuſed of embezzling their maſter's 
goods, may by unte out of chancery (iſſued by the advice of 
the chief juſtices and chief baron, or any two of them) and 
proclamation made thereupon, be ſummoned to, appear per- 


- fonally i in the court of king's bench, to anſwer their maſter's 


See Vol. II. pag. 8, Oc. 2 3Inft, 107. 
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executors in any civil ſuit for ſuch goods ; and ſhall, on K 


Au Fu ce, be attainted of felony. Arid by ſtatute 
21 He 9 7. if any ſervant E his webe 


eie 


Fay of the goods, as the butler of 1 the eben 0 
ſheep, and the like, the embezzling of them is felony, at 
common law *. So if a gueſt robs his inn or tavern of 2 
piece of plate, it is larciny ; for he hath not the poſſeſſion 
delivered to him, but merely the uſe ©. and ſo it is declared 
to be by ſtatute 3&4 W. & M. c. 9. if a lodger runs away 
with the goods from his ready furniſhed lodgings. Under 
ſome circumſtances alſo a man may be guilty of felony in 
taking his own goods: as if he ſteals them from a pawab 
ker, or any one to whom he hath delivered and entruſte 
them, with intent to charge ſuch bailee with the value ; or 
if he robs his own meſſenger on the road, with intent to 
charge the hundred with the loſs according to the ſtatute of 
Wincheſter *, 


2. THERE muſt not only be a taking, but a carrying away: 
cepit et aſportavit was the old law-latin. A bare removal 
from the place in which he found the goods, though the 
thief does not quite make off with them, is a ſufficient aſpor- 
tation, or carrying away. As if a man be leading another's 
| Horſe out of a cloſe, and be apprehended in the fact; or if 
a gueſt, ſtealing goods out of an inn, has removed tem fro 
his chamber down ſtairs; theſe have been adjudged ſufficient 
carryings away, to conſtitute a larciny s. Or if a thief, in- 
tending to ſteal plate, takes it out of a cheſt in which it was, 
and lays it down upon the floor, but is . defore * 
can make his eſcape with it; this is larciny”. nan 


3. Tits taking, and carrying away, muſs alſo be felows- 
ous ; that is, done animo furandic or, as the civil law'ex- 
preſſes it, lacri cauſa', This requiſite, beſides excuſing thoſe 


4 x Hal. P. C. 506. g 3 Inſt, 108, 109. 
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who-labour- under intapacities of mind or will, (of h. 
 welpoke ſuſficiently at the entrance of this book *)-indemni« 
fith alſo mere treſpaſſers; and other petty offenders. As if 
à ſervant takes his maſter's horſe, without his knowlegez 
and brings him home again: if a neighbour takes another's 
plough; that is left in the field, and uſes it upon his 'own 
land; and then returns it: A, under colour of atrear of rent 
| where none is due, I diſtrein another's cattel, or ſeiſe them: 
all theſe are miſdemeſnors and treſpaſſes, but no 'felonies?, 
The ordinary diſcovery of a felonious intent is where the party 
doth i it clandeſtinely ; ; on, being charged with the fact, de- 
nies it. But this is by no means the only criterion of crimi- 
nality: for in caſes that may amount to larciny the variety of 
circumſtances is ſo great, and the complications thereof ſo 
mingled, that it is impoſſible to recount all thoſe, which may 
evidence a felonious intent, or animum furandi : wherefore 
they muſt be left to the due and attentive conſideration of the 


yay and j quty: 


4. T m1s felonious taking and carrying away muſt * of 
the perſonal goods of another: for if they are things real, or ſa- 
your of the realty, larciny at the common law cannot be com: 

mitted of them. Lands, tenements, and hereditaments (either 
— or incorporeal) cannot in. their nature be taken and 
carried away. And of things likewiſe that adhere to the 
freehold, as corn, graſs, trees, and the like, or lead upon a 
bouſe, no larciny could be committed by the rules of the 
common law; but the ſeverance of them was, and in many 
things is ill, merely a treſpaſs ; which depended on a ſub- 
tilty in the legal notions of our anceſtors. Theſe things 
were parcel of the real eſtate ; and therefore, while they con- 
tinued ſo, could not by any poſſibility be the ſubject of theft, 
being abſolutely fixed and immoveable®, And if they were 
ſevered by violence, ſo as to be changed into moveables; and 
at the ſame time, by one and the ſame continued act, carried 
off by the perſon who ſevered them ; they could never be ſaid 
to be taken from the proprietor, in this their newly acquired 


k See pag. 20. m See Vol. 11, pag, 16. 
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ſtate of mobility (which is eſſential to the nature of hem 
being never, as ſuch, in the actual or conſtructive poſſaam 
of any one, but of him who committed the treſpaſs: He 
could not in ſtrictneſs be ſaid to have taken what at that time 
were the perſonal goods of another, ſince the very act of tak» 
ing was what turned them into perſonal goods. But if the 
thief ſevers them at one: time, whereby the treſpaſs is com- 
pleted, and they are converted into perſonal chattels, in the 
conſtructive poſſeſſion of him on whoſe ſoil they are left or 
laid; and comes again at another time, when they are fo 
turned into perſonalty, and takes them away; it is larciny: 
and ſo it is, if the owner, or any one elſe, has ſevered them & 
And now, by the ſtatute 4 Geo. II. c. 32. to ſteal, or ſever 
with intent to ſteal, any lead, or iron bar, rail, gate, r 
paliſado, fixed to a houſe, or in any court or garden there: 
unto belonging, is made felony, liable to tranſportation for 
ſeven. years: and to ſteal, damage, or deſtroy underwood or | 
hedges, and the like, to rob orchards or gardens of fruit grows }\ 
ing therein, to ſteal or otherwiſe deſtroy any turnips or the | 
roots of madder when growing, are * puniſhable criminally, 
by whipping, ſmall fines, impriſonment, and ſatisfaction to 
the party wronged, according to the nature of the offence. 
Moreover, the ſtealing by night of any trees, or of any roots, 
ſhrubs, or plants to the value of 5s, is by ſtatute 6 Geo. III. 
c. 36. made felony in the principals, aiders, and abettors, 
and in the purchaſers thereof knowing the ſame to be ſtolen: 
and by ſtatute 6 Geo. III. c. 48. the ſtealing of any {timber 
trees therein ſpecified ?, and of any root, ſhrub, or plant, by 
day, or night, is liable to pecuniary penalties for the two 
firſt offences, and for the third is conſtituted a felony liable 
to tranſportation for ſeven years. Stealing ore out of mines 
is alſo no larciny, upon the ſame principle of adherence to 
the freehold; with an exception only to mines of black lead, 
the ſtealing of ore out of which, or entering the ſame with 
intent to ſteal, is felony, puniſhable with impriſonment and 
„3 Inſt, 10g. 1 Hal. P. C. 3610. po Ozk, beech, cheſnvty walnut, alk, 
© Stat. 43 Eliz. c. 7. 15 Cat. II. elm, cedar, fir, aſp, lime, ſycamore, 


C. 2. 23 Geo. II. c. 26, 3r Geo, II, and birch, 
b. 35. 6Geo, III. c. 48. gGeo, III. c. 41. 
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whippinig,” or tranſportation not exceeding ſeven years y and = 
eſcape from ſuch impriſonment, or return from ſuch” tranſa 
portation, is felony without benefit of clergy ; by ſtatute 
25 Geo. II. c. 10. Upon R 
ing of writings relating to a real eſtate is no felony, but 
treſpaſs d: becauſe they concern the land, or (according s 
our technical language) ſavour of the realty, and are conſi- 
dered as part of it by the law; fo that they deſcend. to the 
- rs ara aaa 


Bonps, bills, and notes, which concern mere choſes in 
action, were alſo at the common law held not to be ſuch goods 
whereof Jarciny-might be committed ; being of no intrinſic 
value ſ, and not importing any property in poſſefion of the 
perſon from whom they are taken. But by the ſtatute 2 Geo, 
II. c. 25. they are now put upon the ſame footing, with 
reſpect to larcinies, as the money they were meant to ſecure, 
By ftatute 15 Geo. II. c. 13. officers or ſervants of the bank 
of England, ſecreting or embezzling any note, bill, warrant, 
bond, deed, ſecurity, money, or effects, intruſted with them 
or with the company, are guilty of felony without benefit of 
clergy. The fame is enacted by ſtatute 24 Geo. II. c. 11. 
with reſpect to officers and ſervants of the ſouth-ſea-company. 
And, by ſtatute 7 Geo. III. c. 50. if any officer or ſervant of 
the poſt-office ſhall ſecrete, embezzle, or deſtroy any letter 
or pacquet, containing any bank note or other valuable paper 
particularly ſpecified in the act, or ſhall ſteal the ſame out of 
any letter or pacquet, he ſhall be guilty of felony without 
benefit of clergy, Or, if he ſhall deſtroy any letter or pac- 
quet with which he has received money for the poſtage, or 

ſhall advance the rate of poſtage on any letter or pacquet ſent 
dy the poſt, and ſhall ſecrete the money received by ſuch ad- 
vancement, he ſhall be guilty of ſingle felony. Larciny alſo 
could not at common law be committed of treaſure-trove, or 
wreck, till ſeiſed by the king or him who hath, the franchiſe ; 3 
ſor till ſuch ſeiſure no one hath a determinate property therein. 


11 Hal. P. c. 50. Stra. 5137 8 Rep. 33. 
See Vol. II. pag. 438. 
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Hut by 2b Geo. II. c. 19. plundering or ſtealing from. 
any ſhip in diſtreſs (whether wreck or no wreek) is felony 
without benefit of clergy ; in like manner a8, by the civil 
law !, this inhumanity is V in the ſame degree as the 


chat atrocious theft, 


© Larcivy alfo cannot be committed of ſuch animals, in 
which there is no property either abſolute or qualified'; as 
of beaſts that are 'ferae naturae, and unreclaimed, fuch 45 
deer, hares, and conies, in a foreſt, chaſe, or warren; fiſh, 
in an open river or pond; or wild fowls at their natural li- 
berty . But if they are reclaimed or confined, and may ſerve 
for food, it is otherwiſe, even at common law : for of deer {6 
incloſed in a park that they may be taken at pleaſure, fiſh in | 
a trunk, and pheaſantz or partridges in a mew, lareiny may | 
be committed . And now, by ſtatute ꝙ Geo. I. c. 22. to hunt, 
wound, kill, or ſteal any deer; to rob a warren; or to ſteal 
| fiſh from a river or pond ; being in theſe laſt caſes armed and 
diſguiſed ; to hunt, wound, kill, or ſteal any deer, in the 
king's foreſts or chaſes incloſed, or in any other incloſed place 
where deer have been uſually kept; or by gift or promiſe of re- 
ward to procure any perſon to join them in ſuch unlawful actʒ 
all theſe are felonies without benefit of clergy. And by ftatute 
13 Car, II. c. 10. to ſteal deer in any foreſt, though ugin- 
cloſed, is a forfeiture of 201, for the firſt offence, and by 
ſtatute 10 Geo, II. c. 32. ſeven years tranſportation for tho 
ſecond offence : which puniſhment is alſo inflicted for the 
firſt offence upon ſuch as come to hunt there, armed with 
offenſive weapons. Alſo by ſtatute 5 Geo, III. c. 14. the 
penalty of tranſportation tor ſeven years is inflicted on perſons 
ſtealing or taking fiſh in any water within a park, paddock, 
garden, orchard, or yard; and on the receivers, aiders, and 
abettors : and the like puniſhment, or whipping, fine, 'or 
impriſonment, is provided for the taking or killing of cones 
in open Warrens : and a forfeiture of five pounds, to the 
owner of the hſhery, i is made payable by perfons taking or de- 
ſtroying (or attempting ſo to do) any fiſh in any river or other 
water within any incloſed ground, being private property. 


(d. 6. 2. 18. u 1 Hawk. P. C. 94. 1 Hal. P. C. 511. 
-- + Hal. F. C. 511, Foſt. 366, v See Stat, 22 & 23 Car. II. c. 25. 
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. hawks, in diſobedience to the rules preſcribed by the 
Natute 37 Edw. III. c. 19. is alſo felony”. It is alſo aide 
if ſwans be lawfully. marked, it is felony to ſteal them, 
though at large i in a public river ; and that it is likewiſe, fer 
kony + to ſteal them, though unmarked, if in any private river 
or pond: otherwiſe it is only a treſpaſs, But, of all valuable 
domeſtic animals, as horſes, and of all animals domita⸗ ngturae, 
which ſerve for food, as ſwine, ſheep, poultry, and the like, 
larciny may be committed; and alſo of the fleſh of ſuch. as 
are ferae naturae, when killed y. As to thoſe animals, w 
do not ſerve for food, and which therefore the law holds tp 
have no intrinſic value, as dogs of all ſorts, and other crea- 
tures kept for whim and pleaſure, though a man may have 
baſe property therein, and maintain a civil action for the. loſs 
of them *, yet they are not of ſuch eſtimation, as that the 
crime of ſtealing them amounts to larciny * But by ſtatute 
10 Geo. III. c. 18. very [high pecuniary. penalties, or 
Jong impriſonment in their ſtead, may be inflifted by two 
juſtices of the peace, (with a very peculiar mode of appeal to 
the quarter ſeſſions) on ſuch as ſteal, or knowingly harbour 
a ſtolen deg, or have in their cuſtody the ſkin of a dog that 
has been ſtolen *, | 


| & 


| 1.404173. IT 
NoTwiTHSTANDING however that no larcinycan be comp 


bn unleſs there be ſome property in the thing taken, ang 


an owner; yet, if the owner be unknown, provided there he 


A property, it is larciny to ſteal it; and an indictment wil 
lie, for the goods of a perſon n In like manner 
as, among the Romans, the lex Haſflilia de furtis, provided 
that a proſecution for theft might be carried on without the 
intervention of the owner. This is the caſe of ſtealing a 
ſhrowd out of a grave; which is the property of thoſe, who- 
ever they were, that buried the deceaſed : but ſtealing the 


| corpſe itfelf, which has no owner, (though a matter of great 


indecency) is no felony, unleſs ſome of the grayecloths tie 


568 Inſt, 99, a 1 Hal. P. C. 512. N 
* Dalt. Juſt, c. 14 b See the remarks in page 4. 
„ Hal. P. C. 577.“ e 1 Hal, P. C. 512. 


1 2 See Vol, II. pag. 393. d Gravin, /. 3. 9.106. * 
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Nileti with/it *;' Very different from the lay of "the 25 


which ſeems to have reſpected both as equal offences; wh 
it directed that a perſon, who had dug a corpſe out of 


| ground i in order to ſtrip it, ſhould be baniſhed from ſociety 


and no one ſuffered to love his wants, till the "AF 7 
the cad conſented to his readmiſſion . 

* 

0 ine thus conſidered the general nature of ſimple lar- 
einy, I come next to treat of it's puniſpment. Theft, by the 
Jewiſh law, was only puniſhed with a pecuniary fine, and 
ſatisfaction to the patty injured r. And in the civil law, till 
ſome very late conſtitutions, we never find the puniſhment 
capital; The laws of Draco at Athens puniſhed it with 
death: but his Jaws were ſaid to be written in blood; and 
Solon afterwards changed the penalty to a pecuniary mul 
And ſo the Attic laws in general continued“; except that 
once, in a time of dearth, it was made capital to break into a 
garden, and ſteal figs: but this law, and the informers againſt 
the offence, grew ſo odious, that from them all malicious 
informers were ſtiled ſycophants ; a name, which we have 
much perverted from it's original meaning. From theſe ex- 


amples, as well as the reaſon of the thing, many learned and 


ſcrupulous men have queſtioned the propriety, if not lawful- 
neſs, of inflicting capital puniſhment for ſimple theft. And 
certainly the natural puniſhment for injuries to property fees 
to be the loſs of the offender's own property: which ought 
to be univerſally the caſe, were all men's fortunes equal. But 
as thoſe, who have no property themſelves, are generally the 


moſt ready to attack the property of others, it has been 


See Vol. II. pag. 429. 
1 Montelq, Sp. L. b. 30. ch. 19. 
t Exod. c. xxii, 
„ d Petit. EL. Artie. I. 7. tit. 5. 
1 Eft enim ad vindicanda furta nimis 
arrer, ner tamen ad re racnanda ſufficiens : 
guippe neque furtum ex tam ingens fa- 


cinus eft, ut capite debe at plact᷑i; neque 
ulla poeng off tanta, ut ab latrociniis cobi - 


beat co, qui nullam aliam artem quaerend; 
wins babent, (Mori Ujopiay edit Claſg. 


17 50. pap. 21.) — Devique, cum ler 


Meſaſca, quanquam inclomens ct Aſpers, 


tamen pecunia furtum, baud morte, muldta- 
vit; ne putemmt Deum, in nova lege cle- 


mentiac qua fater mperat filiis, ma j rem 
indulfiſe nabis invicem ſacviendi licatiam, 


Haec ſunt cur non licert putem : quam vers 
it abſurdum, atque etiam pernictoſum rei- 
publicae, furem atgue bomitidam ex agus 


_ on eft ( epinar ) gu ag. 
(id. 39» 
found 


| | 
| 
| 
| 
. 
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found neceſſary inſtead of a pecuniary to ſubſtitutè à cbrp 
ral Puniſhment : yet how far this corporal puniſfiment Sught 
to extend, is what has occaſioned the doubt. Sir Thomas 


More, and the marquis | Becearia &, at the diſtance of mort 


than two centuries, have very ſenſibly propoſed that kind bf 
Corporal puniſhment, which approaches the neareſt to à pes 
cuniary ſatisfaction; viz. a temporary impriſonment, with 
an obligation to labour, firſt for the party robbed, and after - 
wards for the public, in works of the moſt Naviſh kind: in 
order to oblige the offender to repair, by his induſtry and 


diligence, the depredations he has committed upon private 


property and public order. But, notwithſtanding all the fe- 
monſtrances of ſpeculative politicians and moraliſts, the 
puniſhment of theft {ill continues, throughout the greateſt 


part of Europe, to be capital: and Puffendorf'!; together 
with fir Matthew Hale n, are of opinion that this muſt al- 
ways be referred to the prudence of the legiſlature ; ho are 
to judge, ſay they, when crimes are become ſo enormous 
as to require ſuch ſanguinary reſtrictions . Vet both theſe 
writers agree, that ſuch puniſhment ſhould be es Ar 
flicted, and never without the utmoſt ww ol che 


Ou antient Saxon laws nominally puniſhed theft ow” 
death, if above the value of twelve pence : but the criminal 
was permitted to redeem his life by a pecuniary ranſom ; "as, 


- among their anceſtors the Germans, by a ſtated number of 


cattle : But in the ninth year of Henry the firſt, this power 
of redemption was taken away, and all perſons guilty of lar- 
ciny above the value of twelvepence were directed to be 
hanged ; which law continues in force to this day?, For 
though the inferior ſpecies of theft, or petit larciny, is only 
puniſhed by whipping at common law 9, or by ſtatute 4 Geo, 
I. c. 11. may be extended to tranſportation for ſeven years, 
yet the puniſhment of grand larciny, or the ſtealing above 
the value of twelvepence, (which ſum was the ſtandard in 


J Urep. pag. 42. n See pag. g. | 
k ch. 22. * Tac. de moy. Germ, FC, 12. 
1 I. of N. b. 8. c. P Hal. P. C. 18, 3 Iaſt. 33. 


m 1 Hal. P. C. 13. 4 3luſt, 218. a 
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the. time of king Athelftan, eight hundred years ago) ig at 
common law regularly death. Which, conſidering the great 
intermediate alteration * in the price or denomination of mo- 
ro is undoubtedly a very rigorous conſtitution ; and made 
ſir Henry Spelman (above a century ſince, when money was 
at twice it's preſent rate) complain, that while every thing 
elſe was riſen in it's nominal value, and become dearer, the 
life of man had continually grown cheaper *, It is true, that 
the mercy of juries will often make them ſtrain a point, and 
bring in larciny to be under the value of twelvepence, when 
it is really of much greater value: but this, though evidently 
juſtifiable and proper, when it only reduces the preſent no- 
minal value of money to the antient ſtandard *, is otherwiſe 
a kind of - pious perjury, and does not at all excuſe our com- 
mon law in this reſpect from the imputation of ſeverity, but 
— ſtrongly confeſſes the charge. It is likewiſe true, that, 
by the merciful extenſions of the benefit of clergy by our 
modern ſtatute law, a perſon who-commits a ſimple larciny 
to the value of thirteen pence or thirteen hundred pounds, 
though guilty of a capital offence, ſhall be excuſed the pains 
of death : but this is only for the firſt offence. And in many 
caſes of ſimple larciny the benefit of clergy is taken away by 
ſtatute : as from horſeſtealing in the. principals, and acceſſo- 
ries both before and after the fact; theft by great and noto- 
ious thieves in Northumberland nd Cumberland * ; taking 


woollen cloth from off the tenters Y, or linens, &c, from the 


r In the reign of king Henry I, the 
Rated value at the exchequer of a paſture- 
fed ox was one ſhilling : (Dial de Scace, 
4. 1. F. 7.) which if we ſhould even 
-fappoſe to mean the ſolidus legalis men- 
- tioned by Lyndewode (Prov, J. 3. c. 13. 
See Vol, II. page 509.) or the 72d part 
of a pound of gold, is only equal to 13 5. 
24. of the pteſent ſtandards 
u” Clef. 359} 1 
't 2 Inſt, 189. 
Stat. 1 Edw.VI.c,12,2& 3 Edw, 
VI. e. 5 3! Eliz, $1 1a. 
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* Stat, 18 Car, II. o. 3. 
. Y Stat, 22 Car, II. c. 5, But, as it 
ſometimes is difficult to prove the identity 
of the goods ſo ſtolen, the onus probande 
with reſpect to innocence is now by ſta- 
ture 15 Geo, II. c. 27. thrown on the 
perſons in whoſe euſtody ſuch goods are 


found t the failure whereof is, for the 
| firſt time, a miſdemeſnor punithable by 


forfeiture of the treble value ; for the 
ſecond, by impriſonment alſo ;- and the 
third time it becomes a felony, puniſhed 
with tranſportation for ſeven years. 


place 


— 


\ 
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place of manufacture -; (which extends, in the laſt caſe, to 
aiders, aſſiſters, procurers, buyers, and receivers) ſtealing 
ſheep or other cattle ſpecified in the acts *, or aiding or aſſiſt- 
ing therein; thefts on navigable rivers above the value of 
forty ſhillings , >, or being preſent, aiding, and aſſiſting thereat; 
plundering N in diſtreſs, or that have ſuffered ſhipwreck ; 
ſtealing letters ſent by the poſt e; and alſo ſtealing deer, hares, 
and conies under the peculiar circumſtances mentioned in 
the Waltham black at ©, Which additional ſeverity i is owing 
to the great malice and miſchief of the theft in ſome of theſe 
inſtances; and, in others, to the difficulties men would 
otherwiſe lie under to preſerve thoſe goods, which are ſo 


| eaſily carried off. Upon which laſt principle the Roman law 
| puniſhed more ſeverely than other thieves the abigei, or ſteal- 


ers of cattle ; and the bahnearii, or ſuch as ſtole the cloaths 


of perſons who were waſhing in the public baths ?; both 
which conſtitutions ſeem to be borrowed from the laws of 
Athens b. And ſo too the antient Goths puniſhed with un- 
relenting ſeverity thefts of eattle, or of corn that was reaped 
and left in the field: ſuch kind of property (which no hu- 


man induſtry can ſufficiently guard) being eſteemed under 


the peculiar cuſtody of heaven l. And thus much for the 
offence of /imple larciny. 


Mixev, or compound larciny is ſuch as has all the properties 
of the former, but is accompanied with either one, or both, 
of the aggravations of a taking from one's houſe or perſon. Firſt 
therefore of larciny from the hauſe, and then of larciny from 


the — 


2 . 18 Geo. II. c. 27. Nate, in d Stat, 24 Geo, u. c. 48. 
the three laſt caſes an option is given to Stat. 12 Ann, ſt. 2. c. 28. 26 Oe, 


the judge to tranſport the offender; for II. c. 19. 


Ae in the firſt caſe, for ſeven years in the 4 Stat, 7 Geo. III. e. 50, 
ſecond, and for fourteen years in the third; e Stat, 9 Geo. I. c. 12. 
— in the firſt and third caſes imſlead of # E,. 47. f. 14. 
fentence of death, in the ſecond after id. t. 17. 
ſentence is given. h Pott. Antig. b. 1, e. 26. 
a Stat, 14 Geo, II. c. 6. 15 Geo, II. I Stierah, de jure Goth, 4, 3. e. 54 


* 34+ 
| 3. LARCINE 


7 


Gu. Wand. 5 


Ae Lancer fn We houſe, Gd "OG (ben the 
conſiderations mentioned in the preceding chapter*) to have 
a higher degree of guilt than ſimple larciny, yet is not at all 
diſtinguiſhed from the other at common law i: unleſs wher 
it is accompanied with the circumſtance of breaking the houſe 
by night; and then we have ſeen that it falls under another 
deſcription, viz. that of burglary, But now by ſeveral acts 
of parliament ( che hiſtoryof which is very ingeniouſly deduced 
by a learned modern writer n, who hath ſhewn them to have 
gradually ariſen from our e in trade and opulence) 
the benefit of clergy is taken from larcinies committed in an 
houſe in almoſt every inſtance. The multiplieity of which 
acts is apt to create ſome confuſion; but upon comparing 
them diligently we may collect, that the benefit of clergy is 
denied upon the following domeſtic aggravations of larciny z 
viz, Firſt, in larcinies above the value of twelvepence, com- 
mitted, 1. In a church or chapel, with or without violence, 
or breaking the ſame : 2. In a booth or tent in agnarket or 
fair, in the day time or in the night, by violence or breaking 
the ſame ; the owner or ſome of his famlly being therein'®: 
3. By robbing a dwelling-houſe in the day time (which robbing 
implies a breaking) any perſon being therein? :; 4. In a dwell- 
ing-houſe by day or by night, without breaking the ſame, 
any perſon being therein and put in fear *; which amounts 
in law to a robbery : and in both theſe laſt caſes the acceſſory 
before the fact is alſo excluded from his clergy. Secondly, in 
larcinies to the value of five ſhillings, committed, 1. By break- 
ing any dwelling-houſe, or any outhouſe, ſhop, or warehouſe 
thereunto belonging, in the day time, although no perſon be 
therein” ; which alſo now extends to aiders, abettors, and 
acceſſories before the fact: 2. By l Wann good, 


: See pag. 223. 35 P. C. 522. . ray 2 
| z Hawk, P. C. 98. Stat. 3 &4W. & M. e. Os 
m Barr, 37 5, Ce. 1 Ibid. 
n Stat. 23 Hen. VIII. c. 1. nnn r Stat, 39 Eliz, e. 15. 
VI. c. 24, 1 Hal. P. C. 518. s Stat, 3 & 4 W. & M. c 9. 


» Stat, 5 & 6 Edw. VI. c. 9. 1 Hal. 
Vol. IV. Q Wares, 
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Wares, or merchandize in any ſhop, warehouſe *, coachhouſe, 
or ſtable, by day or by night; though the ſame be not broken 
open, and though no perſon be therein *: which likewiſe ex. 
' tends to ſuch as aſſiſt, hire, or dtn the offence to be 
committed, Laſtly, in larcinies u the vdlue of forty ſhillings 
| from a dwelling-houſe, or it's outhouſes, without breaking 
in, and whether, any perſon be therein or no; unleſs com- 
mitted againſt their maſters by apprentices under the age of 
fifteen L. This alſo extends to thoſe, who aid or aſſiſt in the 


commiſſion of any ſuch offence. 


2. LARCINY from the perſon is either by privately fieal- | 
ing ; ; or by open and violent aſſault, which i is uſually N58 


robbery. 


Tu offence of privately Neal; ing from a man's perſon, as 
by picking his pocket or the like, privily without his know- 
lege, was debarred of the benefit of clergy, fo early as by the 
ſtatute 8 Eliz. c. 4. But then it muſt be ſuch a larciny, as 
ſtands in need of the benefit of clergy, viz. of above the va- 
lue of twelve-pence ; elſe the offender ſhall not have judg- 
ment of death. For the ſtatute creates no new offence ; 
but only takes away the benefit of clergy, which was a naatter 
of grace, and leaves the thief to the regular judgment of the 
antient law *. This ſeverity (for a moſt ſevere law it cer- 
tainly is) ſeems to be owing to the eaſe with which ſuch of- 
fences are committed, the difficulty of guarding againſt them, 
and the boldneſs with which they were practiſed (even in 
the queen's court and preſence) at the'time when this uf | 
tute was made: beſides that this is an infringement of 
perty, in the manual occupation or corporal poſſeſſion o the 
owner, which was an offence even in a ſtate of nature, And 
therefore the ſaccularii, or cutpurfes, were more ſeverely 
- puniſhed than common thieves by the Roan and Athenian 


laws ?. 
N 3 "hm 


t See Foſter. 78. Barr. 579. x 1 Hawk: P. C. 98. 
* Stat. 10 & 117 W. III. c. 23. F. ay. 11. 7 Re- Mug 1 To 
W Stab, 12 Ann. Rat. 1. G 7. c. #0, ASA 1» 
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. ad want larciny from the perſon, ot robbery, the 
nating of the civilians, is the felonious and forcible taking, 
from the perſon of another, of goods or money to any value, 
by violence or putting him in fear *, 1. There muſt be a 
taking, otherwiſe it is no robbery. A mere attempt to rob 
was indeed held to be felony, ſo late as Henry the fourth's 

time * ; but afterwards it was taken to be only a miſdemeſ- 
nor, and puniſhable with fine and impriſonment; till the 
Ratute 7 Geo, II. c. 21. which makes it a felony (tranſport- 
able for ſeven years) unlawfully and maliciouſly to aſſault 
another, with any offenſive weapon or inſtrument ;---or by 
menaces, or by other forcible or violent manner, to demand 
any money or goods ;---with a felonious intent to rob. If 
the thief, having once taken a purſe, returns it, till it is a 
robbery : and ſo it is whether the taking be ſtrictly from the 
perſon of another, or in his preſence only; 3 as where a rob- 
ber by menaces and violence puts a man in fear, and drives 
away his ſheep or his cattle before his face“. 2. It is im- 
material of what value the thing taken is: a penny as well 
as a pound, thus forcibly extorted, makes a robbery * . 
3. Laſtly, the taking muſt be by force, or a previous putting 
in fear; which makes the violation of the perſon more atro- 
cious than privately ſtealing. For, according to the maxim 
of the civil law , © gui vi rapuit, fur improbior efſe videtur,” 
This previous violence, or putting in fear, is the criterion 
that diſtinguiſhes robbery from other larcinies. For if one 
privately ſteals ſixpence from the perſon of another, and af- 
terwards keeps it by putting him in fear, this is no robbery, 
for the fear is ſubſequent * : neither is it capital, as privately 
ſtealing, being under the value of twelvepence. Not that 
it is indeed neceſſary, though uſual, to lay i in the indictment 
that the robbery was committed by 8 in fear : it is ſuf- 
ficient, if laid to be done by violence. And when it is laid 
to be done by putting in fear, this does not imply any great 


491 22 
2 1 Hal, P. * Na, P. C. 534. 
d x Hal. P. C. 534. f Trin. 3 Ann. by all the judges. 


© 1 Hawk, P. C. 97. 
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degree of terror or affright in the party robbed : it is 

hat ſo much force, or threatening by word or geſture, be 
uſed, as might create an apprehenſion of danger, or induce 
a man to part with his property without or againſt his con- 
ſent *, Thus, if a man be knocked down without previous 
warning, and ſtripped of his property while ſenſeleſs though 
ſtrictly he cannot be ſaid to be put in fear, yet this is un- 
d ouedly a robbery. Or, if a perſon with a ſword drawn 
begs an alms, and I give it him through miſtruſt and appre- 
henſion of violence, this is a felonious robbery b. So if, 
under a pretence of fale, a man forcibly extorts money from 
another, neither ſhall this ſubterfuge avail him. But it is 
doubted i, whether the forcing a higler, or other chapman, 
to ſell his wares, and giving him the full value of them, 
amounts to ſo heinous a crime as robbery, 


Tims ſpecies of larciny is debarred of the benefit of clergy 
by ſtatute 23 Hen. VIII. c. 1. and other ſubſequent ſtatutes; 
not indeed in general, but only when committed in a dwell- 
'ing houſe, or in or near the king's highway. A robbery 
therefore in a diſtant field, or footpath, was not puniſhed 
with death * ; but was open to the benefit of clergy, till the 
ſtatute 3& 4 W. & M. c. g. which takes away clergy from 
both principals and acceſſoties before the fact, in Ip 
| Whereſoever committed. 


II. Malicious miſchief, or damage, is the next fpecies of 
injury to private property, which the law conſiders as a pub- 
lic crime. This is ſuch as is done, not animo furandi, or 
with an intent of gaining by another's loſs ; which. is ſome, 
though a weak, excuſe : but either out of a ſpirit of wanton 
cruelty, or black and diabolical revenge. In which it bears 
2 near relation to the crime of arſon ; for as that affects the 
habitation, ſo this does the other property, of individuals. 
And therefore any damage ariſing from this miſchievous diſ- 
poſition, though only a treſpaſs at common law, is now by 


- #' Fob. 128. 1 Bid. 97, 
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a multitude of ſtatutes made penal in the higheſt degree, Of 
theſe I ſhall extract the contents in order of time. 2 


Av, firſt, by ſtatute 22 Hen, VIII. c. 11. tl 
and malicioufly to cut down or deſtroy the powdike, in te 
fens of Norfolk and Ely, is felony. And in like manger it 
is by many ſpecial ſtatutes, enacted upon the occaſions, made 
felony to deſtroy the ſeveral ſea-banks, river-banks, public 
navigations, and bridges, erected by virtue of thoſe acts of 
parliament, By ſtatute 43 Eliz. c. 13. (for preventing ra- 
pine on the northern borders) to burn any barn or ſtack of 
corn or grain; or to impriſon or carry away any ſubject, in 
order to ranſom him, or to make prey or ſpoil of his perſon 
or goods upon deadly feud or otherwiſe, in the four northern 
counties of Northumberland, Weſtmorland, Cumberland, 
and Durham, or being acceſſory before the fact to ſuch car- 
rying away or impriſonment; or to give or take any money 
or contribution, there called blackmail, to ſecure ſuch goods 
from rapine is felony without benefit of clergy. By ſtatute 
22 & 23 Car, II. c. 7. maliciouſly, unlawfully, and willing- 
ly, in the night-time, to burn or cauſe to be burnt or deſtroy- 

ed, any ricks or ſtacks of corn, hay, or grain, barns, houſes, 
buildings, or kilns; or to kill any horſes, ſheep, or other 
cattle, is felony ; but the offender may make his election to 
be tranſported for ſeven years: and to maim or hurt ſuck 
horſes, ſheep, or other cattle, is a treſpaſs, for which treble 
damages ſhall be recovered. By ſtatute 4 & 5 W. & M. 
c. 23. to burn on any waſte, between Candlemas and Mid- 
ſummer, any grig, ling, heath, furze, goſs, or fern, is pu- 
niſhable with whipping and confinement in the houſe of cor- 
rection. By ſtatute 1 Ann, ft, 2. c. 9. captains and mari» 
ners belonging to ſhips, and deſtroying the (ame, to the preju- 
dice of the owners, (and by 4 Geo. I. c. 12. to the prejudice 
of inſurers alſo) are guilty of felony without benefit of clergy. 
And by ſtatute 12 Ann. ſt. 2. c. 18, making any hole in a 
ſhip in diſtreſs, or ſtealing her pumps, os aiding or abetting 
ſuch offence, or wilfully doing any thing tending to the im- 
Q 3 mediate 
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meldliate loſs of ſuch ſkip, i is felony without benefit'c of cler - 
By ſtatute 1 Ges, I. c. 48, maliciouſly to ſet on fire any uf. 

derwood, wood, or coppice, is made ſingle felony. By ſta-⸗ 
tute 6 Geo, I, c. 23. the wilful and malicious tearing, cut- 
ting, ſpoiling, burning, or defacing of the garments or cloaths 
of any perſon paſſing in the ſtreets or highways, with intent 
ſo to do, is felony, This was occaſioned by the infolence 
of certain weavers and others; who, upon the introducti jon 
of ſome Indian faſhions prejudicial to their own manufac." 
| tures, made it their practice to deface them; either by © pen 
outrage, or by privily cutting, or caſting agua fortis in 5 
ſtreets upon ſuch as wore them. By ſtatute 9 Geo. I. c. 22, 
commonly called the Waltham black-a&, occaſioned by the 
devaſtations committed near Waltham in Hampſhire, by per- 
ſons in diſguiſe or with their faces blacked ; (who ſeem to 
have reſembled the Roberdſmen, or followers of Robert Hood, 

that in the reign of Richard the firſt committed great out- 
rages on the borders of England and Scotland i;) by this black 
act, I fay, which has in · part been mentioned under the ſe- 
veral heads of riots, menaces, mayhem, and larciny ®, it is 
farther enacted, that to ſet fire to any houſe, barn or out- 
houſe, (which is extended by ſtatute ꝙ Geo. III. c. 29. to the 
malicious and wilful burning or ſetting fire to all kinds of 
mills) or to any hovel, cock, mow, or ſtack of corn, ſtraw, 
hay, or wood; or bahn and maliciouſly to break 
down the head of any fiſhpond, whereby the fiſh ſhall 
be loſt or deſtroyed ; or. in like manner to kill, maim, or 
wound any cattle; or cut down or deſtroy, any trees 
planted in an avenue, or growing in a garden, orchard, 

or plantation, for ornament, ſhelter, or profit; all theſe 
malicious acts, or procuring by gift or promiſe of re- 
ward any perſon to join them therein, are felonies, with- 
out benefit of clergy : and the hundred ſhall be, charge- 
able for the damages, unleſs the offender be convicted. 
In like manner by the Roman law to cut down' trees and 
eſpecially vines, was puniſhed in the ſame degree as rob- 


is. 3 loft, 197. m See page 144. 208. 235. 240. 
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dery d. By ftatutes 6 Geo, II. c. 37, and 10 Geo. II. c. 32. 
it is alſo made felony without the benefit of clergy, malici- 
ouſly to cut down any river or ſea bank, whereby lands may 
be overflowed ; or to cut any hop-binds growing in a plan- 
tation of hops, or wilfully and maliciouſly to ſet on fire, or 
cauſe to be ſet on fire, any mine, pit, or delph of coal. By 
ſtatute x1 Geo. II. c. 22. to uſe any violence in order to de- 
ter any perſon from buying corn or grain; to ſeize any car- 
riage or horſe carrying grain or meal to or from any market 
or ſeaport ; or to uſe any outrage with ſuch intent; or to 
ſcatter, take away, ſpoil, or damage ſuch grain or tial; is 
puniſhed for the firſt offence with impriſonment and public 
whipping : and the ſecond offence, or deſtroying any granary 
where corn is kept for exportation, or taking away or ſpoil- 
ing any grain or meal in ſuch granary, or in any ſhip, boat 
or veſſel intended for exportation, is felony, ſubject to tranſ- 
Portation for ſeven years. By ſtatute 28 Geo. II. c. 19. to 
ſet fire to any goſs, furze, or fern, growing in any foreſt or 
chaſe, is ſubject to a fine of five pounds. By ſtatute 6 Geo. | 
III. c. 36 & 48. wilfully to ſpoil or deſtroy any timber or 
other trees, roots, ſhrubs, or plants, is for the two firſt of- 
fences liable to, pecuniary penalties ; and for the third if in 
the day time, and even for the firſt if at night, the offender 
ſhall, be guilty of felony, and liable to tranſportation for ſeven 
years. And dy ſtatute g Geo, III. c. 29. wilfully and malici- 
ouſly to burn or deſtroy any engine orother machines, therein 
ſpegified, belonging to any mine; or any fences for inclo- 
ſures purſuant to any act of parliament, is made ſingle felony 
and puniſhable with tranſportation for ſeven years, in the of. 
fender, his adviſers, and procurers, And theſe are the prin- 
cipal puniſhments of malicious miſchief. 


UI. F, ORGERY, or the crimen falſi, is an offence, which 
was puniſhed by the civil law with deportation or baniſh- 
ment, and ſometimes with death . It may with us be de- 
fined (at common law) to be, the fraudulent making or 
„ alteration of a writing to the prejudice of another man's 
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61 right: for which the offender may ſuffer fine, impriſon,. 
went, and pillory. And alſo, by a variety of ſtatutes, a 
more ſevere puniſhment is inflicted on the offender in many 
particular caſes, which are ſo multiplied of late as almoſt to 
Nanu general. I ſhall mention the pincipl inſtances, 


6 By ſtatute 5 Elz. 8 14. to forge « or make, or knowingly 
to publiſh or give in evidence, any forged ff court roll, 
or will, with intent to affect the right of real property, either 
freehold or copyhold, is puniſhed by a forfeiture to the par- 
ty grieved of double coſts and damages ; by ſtanding 3 in the 
pillory, and having both his ears cut off, and his noſtrils 


Mlit, and ſeared ; by forfeiture to the crown of the profits of 


his lands, and by perpetual impriſonment. For any forgery 


relating to a term of years, or annuity, bond, obligation, 


acquittance, releaſe, or diſcharge of any debt or demand of 
any perſonal chattels, the ſame forfeiture is given to the 
party grieved; and on the offender is inflicted the pillory, 
loſs of one of his ears, and half a year's impriſonment : the 


ſecond offence in both caſes being felony without benefit of 


clergy. 


Bes1Dts this general act, a multitude of others, ſince the 


revolution, {when paper credit was firſt eſtabliſhed) have in- 


flicted capital puniſhment on the forging, altering, or utter- 


ing as true, when forged, of any bank bills or notes, or 


other ſecurities ? : of bills of credit ifſued from the exche- 
quer ; of ſouth ſea bonds, c; of lottery tickets or or- 
ders; of army or navy debentures * ; of Eaſt India bonds ; 
of writings under ſeal of the London, or royal exchange, af- 


ſurance *; of the hand of the receiver of the pre-fines'*®, or 


of the accountant general and certain other officers of the 
court of chancery ; of a letter of attorney or other power 


p Stat. 8 & 9 W. III. c. 20. F. 36. t Stat. 5 Geo, I, c. 14. 9 Geo, 1. 


11 Geo. I. c. 9. 12 Geo, I, c. 32. c. 5. 


25 Geo. II. c. 13, u Stat. 12 Geo. I. c. 32. 


See the ſeveral acts for iſſuing them. w Stat, 6 Geo, I. c. 18. 
r Stat, 9 Ann. C,21, 6 Geo. I. c. 4. * Stat, 32 Geo. II. c. 14. 
& 11. 12 Geo. I. c. 32. Y Stat, 12 Geo, L c. 32. 
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to receive or transfer ſtock or annuitiesz and on the 
ſonating a proprietor per m1 e 
annuities, ſtock, or dividends * : alſo on the uttering or 
publiſhing, as true, of any counterſeite ſeaman's, wall of 
power * : to which may be added, thoygh not ſtrictly 
reducible to this head, the counterfeiting of mediterranean 
paſſes, under the hands of the lords of the admiralty, to pro- 
tect one from the piratical ſtates of Barbary *; the forging 
or imitating of any ſtamps to defraud the public revenue :; and 
the forging of any marriage regiſter or licence i: all which are 
by diſtinct acts of parliament made felonies without benefit of 
clergy. By ſtatute 31 Geo. II. c. 32. forging or counter. 
feiting any ſtamp or mark to denote the Randard of gold and 

filver plate, and certain other offences of the like tendeney, 
are alſo made felony without benefit of clergy. And by 
ſtatute 12 Geo. III. e. 48. certain frauds on the ſtamp-du- 
ties, therein deſcribed, principally by uſing the ſame ſtamps 
more than once, are made ſingle felony, and liable to tranſ- 
portation for ſeven yearg. | 


T HERE are alſo two other general laws, with regard to 
forgery ; the one 2 Geo. II. c. 25. whereby the firſt offence 
in forging or procuring to be forged, acting or aſſiſting there- 
in, or uttering or publiſhing as true any forged deed, will, 
bond, writing obligatory, bill of exchange, promiſſory note, 
indorſement or aſſignment thereof, or any acquittance or re- 
ceipt for money or goods, with intention to defraud any per- 
ſon, {or corporation ©) is made felony without benefit of 
clergy. And by ſtatute 7 Geo. II. c. 22. it is equally penal 
to forge or cauſe to be forged or utter as true a counterfeit 
acceptance of a bill of exchange, or the number of any ac- 
countable receipt for any note, bill, or any other ſecurity 
for money ; or any warrant or order for the payment of mo- 
ney, or delivery of goods, So that, I believe, through the 


2 Stat. 8 Geo, I, c. 22. 9 Geo, I. e See the ſeveral ſtamp acts. 

c. 12. 31 Geo. II. c. 22. f. 77. d Stat, 26 Geo. II. c. 33. 
2 Stat. 9 Geo, III. c. 30. © Stat, 31 Geo, II. c. 22. F. 78. 
d Stat, 4 Geo, Il, c. 18. 
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number of thefe general and ſpecial proviſions, there is now 
hardly a caſe poſſible to be conceived, wherein forgery, that 
tends! to defraud, whether in the name of nnn 
_ N . W TTY | 
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t Tuzox, are the principal infringements of the rights of 
property; which were the laſt ſpecies of offences againſt in- 
dividuals or private ſubjects, which the method of our diſtri- 
bution has led us to confider. We have before examined the 
nature of all offences againſt the public, or commonwealth ; 
againſt, the king or. ſupreme. magiſtrate, the father and pro- 
tector of that community; againſt the univerſal law of all 
civilized nations ; together with ſome of the more atrocious 
offences, of publicly pernicious conſequence, againſt God 
and his holy religion. And theſe ſeveral heads comprebend 
the whole circle of crimes and miſdemeſnors, with the pu- 
niſhment annexed to each, that are cognizable by. the laws 
of England, 


f roll 116, &c, 
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CHAPTER THE EIGHTEENTH. 


Or THE MEANS OF PREVENTING 
"OFFENCES. 


- 


WE are now arrived at the fifth general branch or head, 
under which I propoſed to conſider the ſubject of this 
book of our commentaries ; viz. the means of preventing the 
commiſſion of crimes and den And really it is an 
honour, and almoſt a ſingular one, to our Engliſh laws, that 
they furniſh a title of this ſort : ſince preventive juſtice is up- 
on every principle, of reaſon, of humanity, and of ſound 
policy, preferable in all reſpects to puniſhing juſtice * ; the 
execution of which, though neceſſary, and in it's conſe- 
quences a ſpecies of mercy to the commonwealth, is always 
attended with many harſh and diſagreeable circumſtances. 


THr1s preventive juſtice conſiſts in obliging thoſe perſons, 
whom there is probable ground to ſuſpect of future miſ- 
behaviour, to ſtipulate with and to give full aſſurance to the 
public, that ſuch offence as is apprehended ſhall not happen; 
by finding piedges or ſecurities for keeping the peace, or for 
their good behaviour. This requiſition of ſureties has been 
ſeveral times mentioned before, as part of the penalty inflict- 
ed upon ſuch as have been guilty of certain groſs miſdemeſ- 
nors : but there alſo it muſt be underſtood rather as a caution 
againſt the repetition of the offence, than any immediate 
pain or puniſhment, And indeed, if we conſider all human 
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puniſhments in a large and extended view, we ſhall god 
them all rather calculated to prevent future crimes, than to 
expiate the paſt: ſince, as was obſerved in a former chapter, 
all puniſhments inflicted by temporal laws may be claſſed 
under three heads; ſuch as tend to the amendment of the of- 
fender himſelf, or to deprive him of any power to do future 
miſchief, or to deter others by his example: all of which 
conduce to one and the ſame end, of preventing future 
cximes, whether that be effected by amendment, diſability, 
or example. But the caution, which we ſpeak of at preſent, 
is ſuch as is intended merely for prevention, without any 
crime actually committed by the party, but ariſing only from 
a probable ſuſpicion, that ſome crime is intended or likely 
to happen; and conſequently it is not meant as any degree 
of puniſhment, unleſs perhaps for a man's 1 e 
giving juſt ground of apprehenſion. | 


By the Saxon conſtitution theſe ſureties were always at 
hand, by means of king Alfred's wiſe inſtitution of decen- 
naries or frankpledges ; wherein, as has more than once been 
obſerved ©, the whole neighbourhood or tithing of freemen 
were mutually pledges for each others good behaviour, But 
this great and general ſecurity being now fallen into diſuſe 
and neglected, there hath ſucceeded to it the method of 
making ſuſpected perſons find particular and ſpecial ſecuri- 
ties for their future conduct: of which we find mention in 
the laws of king Edward the confeſlor * ; - tradat fidejuſſores 
de pace et legalitate tuenda. Let us | therefore conſider, 
firſt, what this ſecurity is; next, who may take or demand 
| it; and, laſtly, how it may be diſcharged. 


1. Tas ſecurity conſiſts in being bound, with one or 
more ſureties, in a recognizance or obligation to the king, 
entered on record, and taken in ſome court or by ſome ju- 
dicial officer; whereby the parties acknowlege themſelves 
to be indebted to the crown in the ſum required; (for inſtance 
100.) with condition to be void and of none effect, if the 


Ly See pag. 11. c See Vol. I. pag. 113. d cap. 18. 
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party ſhall appear in court on fuch a day, and in the meh 
time ſhall keep the peace: either generally, towards the king, 
and all his liege people; or particularly alſo, with regard to 
the perſon who craves the ſecurity. Or, if it be for'thte 
behaviour, then on condition that hie ſhall demean and 
behave himſelf well, (or be of good behaviour) either gene- 
rally or ſpecially, for the time therein limited, as for one or 
more years, or for life, This recognizance, if taken by a 
juſtice of the peace, muſt be certified to the next feſfions, in 
purſuance of the ſtatute 3 Hen. VII. c. 1. and if the 'cotidl- 
tion of ſuch recognizance be broken, by any breach of the 
peace in the one caſe, or any miſbehaviour in the other, the 
recognizance becomes forfeited or abſolute ; and, being 
| gftreated or extracted (taken out from among the other re- 
cords) and ſent up to the exchequer, the party and his ſure- 
ties, having now become the king's abſolute debtors, are ſued 
for the ſeveral ſums in which they are reſpectively bound. 


2. Ax juſtices of the peace, by virtue of their commiſ- 
ſion, or thoſe who are ex officio conſervators of the peace, as 
was mentioned in a former volume, may demand ſuch ſe- 
curity according to their own diſcretion : or it may be grant- 
ed at the requeſt of any ſubject, upon due cauſe ſhewn, pro- 
vided ſuch demandant be under the king's protection; for 
which reaſon it hath been formerly doubted, whether jews, 


pagans, or perſons convicted of a praemunire, were intitled 


thereto f, Or, if the juſtice is averſe to act, it may be grant- 
ed by a mandatory writ, called a ſupplicauit, iſſuing out of 
the court of king's bench or chancery ; which will compel 
the juſtice to act, as a miniſterial and not as a judicial officer: 
and he muſt make a return to ſuch writ, ſpecifying his com- 
pliance, under his hand and ſeal s. But this writ is ſeldom 
uſed; for, when application is made to the ſuperior courts, 
they uſually take the recognizances there, under the directions 
of the ſtatute 21 Jac. I. c. 8. And indeed a peer or peereſs 
cannot be bound over in any other place, than the courts of 


© See Vol. I. pag: 350. | r F. N. B. o. 2P. Was. 202, 
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King 5 bench or chancery: though a juſtice of the peace bas 
a power to require ſureties of any other perſon, being comes - 
mentis and under the degree of nobility, whether he be a ſel- 
low juſtice or other magiſtrate, or whether he be merely; a 
private man b. Wives may demand it againſt their huſ- 
bands; or huſbands, if neceſſary, againſt their wives . But 
_feme-coverts, and infants under age, ought to find ſecurity 
by their friends only, and not to be bound themſelves : for 
they are incapable of engaging themſe]ves to anſwer any debt ; 
which, as we obſcrved, is the nature of theſe Inge 
N i 


3. A RECOGNIZANCE may be diſcharged, either by the 
demiſe of the king, to whom the recognizance is made; or 
by the death of the principal party bound thereby, if nat be- 
fore forfeited; or by order of the court to which ſuch recog- 
ne is certified by the juſtices (as the quarter ſeſſions, 
aſſiſes, or king's bench) if they ſee ſufficient cauſe : or in caſe 
he at whoſe requeſt it was granted, if granted upon a private 
account, will releaſe it, or does not make his appearance to 
pray that it may be continued i. 


THrvs far what has been faid is applicable to both ſpecies 
of recognizances, for the peace, and for the good behaviaur ; 
de pace, et legalitate, tuenda, as expreſſed in the laws of king 
Edward. But as theſe two ſpecies of ſecurities are in ſome 
reſpects different, eſpecially as to the cauſe of granting, or 
the means of forfeiting them; I ſhall now conſider them ſe- 
parately : and firſt, ſhall ſhew for what cauſe ſuch a recog- 
nizance, with fureties for the peace, is nter and then, 
how it may be forfeited. 1 = 


| $1310 11 
1. Ax v juſtice of the peace may, ex officio, bind all thoſe 
to keep the peace, who in his preſence make any affray; or 
threaten to kill or beat another; or contend together with 
hot and angry words; or go about with unuſual weapons 


* 1 Hawk. P. C. 127, 31 Hawk, P. C. 129 
i aStra. 1207 q 


h. 48. 7 W RON GS. 255 


or attendance, to the terror of the people; and all ſuch as 
he knows to be common barretors; and ſuch, as are brought 
before him · by the conſtable for a breach of the peace in his 
preſence; and all ſuch perſons, as, having been before bound 
to the peace, have broken it and forfeited their recognizan- 
ces . Alſo, wherever any private man hath juſt cauſe to 
fear, that another will burn his houſe, or do him a corporal 
injury, by killing, impriſoning, or beating him; or that he 
will procure others ſo to do; he may demand ſurety. of the 
peace againſt ſuch perſon : and every: juſtice of the peace 
is bound to grant it, if he who demands it will make oath, 
that he is actually under fear of death or bodily harm; and 
will ſhew that he has juſt cauſe to be ſo, by reaſon of the 
© other's menaces, attempts, or having lain in wait for him; 
and will alſo farther ſwear, that he does not require ſuch 
ſurety out of malice or for mere vexation l. This is called 
ſwearing the peace againſt another : and, if the party does 
not find ſuch ſureties, as the juſtice in his diſcretion ſhall 
require, he may immediately be committed till he does ®. 


2. Soc recognizance for keeping the peace, when 
given, may be forfeited by any actual violence, ar even an 
aſſault, or menace, to the perſon of him who demanded it, 
if it be a ſpecial recognizance: or, if the recognizance be 
general, by any unlawful action whatſoever, that either js 
or tends to a breach of the peace; ar, more particularly, by 
any one of the many ſpecies of offences which were mentioned 
as crimes againſt the public peace in the eleventh. chapter 
of this book; or, by any private violence committed againſt 
any of his thajeſty! s ſubjects. But a hare treſpaſs upon the 
lands or goods of another, which is-a ground for a civil ac- 
tion, unleſs accompanied with a wilful breach of the peace, 
is no forfeiture of the recognizance . Neither are mere re- 
proachful words, as calling a man knave or liar, any breach 


| of the peace, ſo as to forfeir one's hs nay (being le look - 


k x Hawk. P. C. 126. m bid. 128. 
1 Bid. 127. . n Bid. 131. 
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ed upon to be merely the effect of unnieaning heat ahd'paſs 
ag belle eee a challenge to fight * ann 
| „ rg 
Tur other ſpecies of recognizance, with ſureties, is for 
eee or good behaviour, This includes 
for the peace, and ſomewhat more : we will therefore ces. 
eee eee eee e 


1. Finer then, the juſtices ard empowered WT) > 
34 Edw. III. c. 1. to bind over to the good behaviour to- 
wards the king and his people, all them that be not of good 
fame, wherever they be found; to the intent that the people 
be not troubled nor endamaged, nor the peace diminiſhed; nor 
merchants and others, paſſing by the highways of the realm, 
be diſturbed nor put in the peril which may happen by ſuch 
offenders. Under the general words of this expreſſion, that 
be not of good fame, it is holden that a man may be bound to 
his good behaviour for cauſes of ſcandal, contra bonos mares, 
as well as contra pacem ; as, for haunting bawdy houſes with 
women of bad fame; or for keeping ſuch women in his own 
houſe ; or for words tending to ſcandalize the government, 
or in abuſe of the officers of juſtice, eſpecially in the execu- 
tion of their office, Thus alſo a juſtice may bind over all 
night-walkers z eaves-droppers ; ſuch as keep ſuſpicious 
company, or are reported to be pilferers or robbers ; ſuch 
as fleep in the day, and wake in the night; common 
drunkards ; whoremaſters ; the putative fathers of baſtards ; 
cheats; idle vagabonds ; and other perſons, whoſe miſbe- 
haviour may reaſonably bring them within the general 
words of the ſtatute, as perſons not of good fame: an 
Expreſſion, it muſt be owned, of ſo great a latitude, as 
leaves much to be determined by the diſcretion of the 
magiſtrate himſelf, But, if he commits a man for want 
of ſureties, he muſt expreſs the cauſe thereof with coh- | 
venient certainty ; and take care ' that ſuch cauſe be a good 


one p. 


2 1 Hawk, - S 130. | P Did. 132. 


2. A 


Ch. 18. £ Wien on 257 


2. — for the good behaviour may be for- 
feited by all the ſame means, as one for the ſecurity of the 
peace may be; and alſo by ſome others. As, by going arm- 
ed with unuſual attendance, to the terror of the people; by 
ſpeaking words tending to ſedition; or, by committing any 
of thoſe acts of miſbehaviour, which the recognizance was 
intended to prevent. But not by barely giving freſh cauſe 
of ſuſpicion of that which perhaps may never actually hap- 
pen : for, though it is juſt to compel ſuſpected perſons to 
give ſecurity to the public againſt miſbehaviour that is ap- 
pfrehended; yet it would be hard, upon ſuch ſuſpicion, with- 
e eee eee 
feitune of chair recognizance. 


41 Hawk. P. C. 133, pop in 7 
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Sk, ſixth, — laſt, i of our r enquiries -o be 5 
method of infliting thoſe puniſhments, which the law 
has annexed to particular offences ; and which I have con- 
ſtantly ſubjoined to the deſcription of the crime itſelf, In 
the diſcuſſion of which I ſhall purſue much the ſame general 
method, that I followed in the preceding book, with regard 
to the redreſs of civil injuries : by, firſt, pointing out the 
feveral courts of criminal juriſdiction, wherein offenders may 
be proſecuted to puniſhment; and by, ſecondly, deducing 
down in their natural order, and explaining, the ſeveral pro- 


ceeding therein. 


FirsT then, in reckoning up the ſeveral courts of criminal 
juriſdiction, I ſhall, as in the former caſe, begin with an 
account of ſuch, as are of a public and general juriſdiction 
throughout the whole realm; and, afterwards, proceed to 
ſuch, as are only of a private and ſpecial juriſdiction, and 
confined to ſome particular parts of the kingdom. 


I. In our enquiries into the criminal courts of public and 
general juriſdiction, I muſt in one reſpect purſue a e | 
order from that in which I conſidered the civil tribu 
For there, as the ſeveral courts had a gradual ſabordination 
to each other, the ſuperior correcting and reforming the er- 
rors of the inferior, I thought it beſt to begin with the loweſt, 


and ſo aſcend gradually ta the courts of appeal, or thoſe of 


Ch. s Wa ov Os. 259 

the moſt extenſive powers. But as it is contrary to the gęe- 
nius and ſpirit of the law of England, to ſuffer any man to 
be tried twice for the ſame offence in a criminal way, eſpe- 
cially if acquitted upon the firſt trial; therefore theſe crimi- 
nal courts may be ſaid to be all independent of each other: 

at leaſt ſo far, as that the ſentence of the loweſt of them can 
never be controlled or reverſed by the higheſt juriſdiftion in 
the kingdom, unleſs for error in matter of law, apparent up- 
on the face of the record; though ſometimes cauſes may be 
removed from one to the other before trial, And therefore 
as, in theſe courts of criminal cognizance, there is not the 
ſame chain and dependence as in the others, I ſhall rank 
them according to their dignity, and 85 with the higheſt 


| of all; UE, 


1. Tax high court of purines; which i is the 8 
court in the kingdom, not only for the making, but alſo for 
the execution, of laws; by the trial of great and enormous 
offenders, whether lords or commoners, in the method of 
parliamentary impeachment. As for acts of parliament to 
attaint particular perſons of treaſon or felony, or to inflict 
pains and penalties, beyond or contrary to the common law, 
to ſerve a ſpecial purpoſe, I ſpeak not of them; being to all 
intents and purpoſes new laws, made pro re nata, and by na 
means an execution of ſuch as are already in being. But an 
impeachment before the lords by the commons of Great Bri- 
tain, in parliament, is a proſecution of the already known 
and eſtabliſhed law, and has been frequently put in practice x 
being a preſentment to the moſt high and ſupreme court of 
criminal juriſdiction by the moſt ſolemn grand inqueſt of the 
whole kingdom *, A commoner cannot however be im- 
peached before the lords for any capital offence, but only for 
high miſdemeſnors®'; a peer may be W for any 

* 2 crime. 


Hal. P. c. x50, alice u the bes of Roger end & 
d When, in 4 Edw, III. theking de - Mortimer, they came before the king in 
manded the earls, barons, and peers, to parliament, and ſaid all with one voice, 
give judgment againſt Simon de Bere- that the ſaid Simon was not their peer ; 
ford, who bd been a getoxious accom- and therefore. they were uot bound te 
Judge 
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ctme, And they uſually, (in caſe of an | impeachiment, 
peer Me Bee addreſs the, crown. to app int A 2 125 
ſteward, for the greater N and Fg rity of their p 


ceedings.; which. high ſteward 


peers themſelves, though he was genera 
but it hath of late years been ftremuoully x main- 


the king ©; 


to 
PuzLic. 
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[ly commi ſhoned 1 


was f. 


tained i, chat the appointment of an hig h ſteward in uch 
caſes i is not one e . that the houſe may 


proceed without one. 


e articles of impeachment are a 


| kind of bills of indictment, found by the houſe of c commons 
and afterwards tried by the lords ; ; aſl are in caſes of 1 mi 


demeſnors conſidered not only as | 
This is a cuſtom” derived to us 


s of the whole nation. 


cir own peers, but as the 


from the conſtitution of the antient Germans; who in thelt 
great councils ſometimes tried capital accuſations relating to 


the public: 


& licet apud concilium accuſare guogue, et diſcrimen 


capitis intendere And it has a peculiar propriety in the 
Engliſh conſtitution; which has much improved upon the 


antient mode! e hither from the continent. 


For, 


though in general the union of the Nr and judicial 

ought to be moſt carefully avoided , yet it may hap- 
pen that. a ſubject, intruſted with the e ee of pub 
lic affairs, may infringe the rights of the people, and be 
guilty of ſuch crimes, as the ordinary magiſtrate either 


judge him as a peer of the land, And 
when afterwards, in the ſame parlia- 
ment, they were prevailed upon, in re- 
ſpect of the notoriety and heinouſneſ of 


his crimes, to receive the charge and to 
give judgment againft him, the follow - 


ing proteſt and proviſo was entered on 
the parliament- roll. And it is wſſent= 
ed and accorded dy our lord the king, 
4 and all the great men, in full parlia- 

ec metit, that albeit the peers, as judges 
ce of the parliament, have taken upon 


cc: hem in the preſence of our lord the 


© king to make and render the ſaid judg- 


ec ment; yet tha ꝑeert o now ate, or 
« all be in time to come, be not bound 


6 or charged to render judgment upon 


& others Haan peers z nor t thy Peta 


« of the land have power to ds this, bat 
« thereof ought ever to be diſcharged 
ce and acquitted : and that the aforeſaid 
re judgment now rendered be not drawn 
** to example or conſequence in time to 
* come, whereby the ſaid peers may be 
« gharged hereafter to judge others than 
© their peens, contrary to the laws of 
the land, if the like caſe happen, which, 
God forbid.” (Rot. Part. 4 Edv III. 
v. 2 K 6. 2 Brad. Hiſt, 190. Selden. 
judic, in parl, ch, 1.) 

e 1 Hal. P. C. 250-5 Hen 

4 Lords Journ. a2 May 1679. Ses. 
Journ. 15 May 1679, Foſt. 142, &c. 

& Tacit. de mor, Germ, 12. 

t Ste Vel. J. pag. 269. 


dares 


Ch. 197, Wraowcs. 261 
Jares hot or cannot puniſh, Of theſe the repreſentatives of 
the pevþle, or houſe of commons, cutinot '*propetly jallye; 
becauſe their conſtituents are the parties injured © atid ch 
therefore only impeach. But before what court ſhall* this 
impeachrhent be tried? Not before the ordinäfy tribunals, 
which would naturally be ſwayed by the authority! of 'f6 
powerful an accuſer, Reaſon therefore will ſuggeſt, "that 
this branch of the legiſlature, which repreſents the people, 
muſt bring it's charge before the other branch, which con- 
fiſts of the nobility, who have neither the ſame intereſts, noe 
the fame paſſions as popular aſſemblies z. This is a vaſt ſu- 
periority, which the conſtitution of this iſland enjoys, over 
thoſe of the Grecian or Roman republics ; where the people 
were at the ſame time both judges and accuſers, It is pro- 
per that the nobility ſhould judge, to inſure juſtice to the 
accuſed ; as it is proper that the people ſhould accuſe, to in- 
ſure juſtice to the commonwealth. And therefore, among 
vther extraordinary circumſtances attending the authority of 
this/court, there is one of a very fingular nature, which was 
inſiſted on by the houſe of commons in the caſe of the earl o 
Danby in the reign of Charles II; and is now enacted by 
ſtatute 12 & 13 W. III. c. 2. that no pardon under the 

ſeal ſhall be pleadable to an impeachment” by the com- 
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mons of ber Britain in parliament |, | b 
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45 Thr court of the lord high fnward of Great Britain 
is a court inſtituted for the trial of peers, indicted for treaſon 
or felony, or for miſpriſion of either l. The office of this 
great magiſtrate is very antient ; and was formerly heredi- 
taryr or at Jeaſt held for life, or dum bene I. Eberle dut now 
it is uſually, and hath been for many centuries paſt ®, grant- 

ed pro hac vice only; and it hath been the conſtant practice 
(and therefore . now to have become e ) to grant 


[4 Moateſq. Sp. L. xi, 56. - 4156. K. ure. ur. 
Com. N er - 1 x Bulftr, 198. ws 0 
Ses chap. 31. | a Pryn, on 4 Inſt, 46, 
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it 20 a. lord of parliament, elſe he is incapable to ty ſuch 
„ When ſuch an indicment is therefore 

Wund by à grand jury / of free holders in the king s benab, or 
it the aſfiſes before the juſtices of oyer and ter miner, it is to 
de removed by a rit of certioruri into the court of the lord 
High ſte ward; which only has power to determine it. A peer 
may plead a pardon before the court of king's bench, and the 
Judges have power to allow it; in order to prevent the trouble 
of appointing an high ſteward, merely for the purpoſe of re- 
ceiving ſuch plea; But he may not plead, in that infetior 
court, any other pleaz 2s guilh, or net guilty, of the in- 
dictment; but only in this court: becauſe, in conſequence 
of ſuch plea, it is poſſible that judgment of death might be 
awarded againſt him. The king therefore, incaſe a peer be 
indicted of treaſon, felony, or miſpriſion, creates a lord high 
Reward pre bac vice by commiſſion under the great. ſeal.; 
Which recites the indictment ſo found, and gives. his grace 
power to receive and try it ſecundum legem et conſuetudinem 
Angliae. Then, when the indictment is regularly removed, 
by writ of certierari, commanding the inferior court to cer- 
tify it up to him, the lord high ſteward directs a precept to 
a ſerjeant at arms, to ſummon the lords to attend and try the 
indicted: peer. This precept was formerly iſſued to ſummon 
only eighteen or twenty, ſelected from the body of the peers: 
then the number came to be indefinite; and the cuſtom was, 
for the lord high ſteward to ſummon as many as be thought 
proper, (but of late years not leſs than twenty three ) and 
That thoſe lords only ſhould fit upon the trial-: 
monſtrous weight of power into the hands of the crown, and 
this it's great officer, of ſelecting only ſuch peers as the then 
predominant party ſhould moſt approve of. And accordingly, 
when the earl of Clarendon fell into diſgrace with Clarks II, 


n Quan un ſeigneur de parlement 
ferra arrein de treaſon ou felony, le rey par 
Je lettres patents fera un grand et ſage 
ſeigneur 4 eftre le grand ſeneſchal 4 Ang- 
lere. .at faire un precep.— 


Boo N. 


which threw a 


fur faire venir xx en + ou _ 
&c. (Vearb. 13 Hen, VIII. 11.) See 
Staundf, P. C. 152, 3 Inft, 28. 4 Inſt, 
2 Hawk. P. C. 5, Barr, 234. 
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there 
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there was a deſign formed to prorogue the parliament, in or- 
der to try him by a ſelect number of peers ; it.hgingdouhted 
whether the whole houſe could be induced to ſall in Wich he 
views of the court . But now, by ſtatute , W,. III. c, 4 
upon all trials of peets for treaſon ot miſpriſion, all. che 
peers who have a right to ſit and vote in parliament ſhall 


pear and vote therein; and every lord appearing ſhall vote ip 
che trial of ſuch peer, firſt taking the oaths of allegiance 
and — and mim 1 nenn 

Oye 1 | P IK 1 

1 Ef 

12 elbon of — the wial * an indicted 
peer is not properly in the court of the lord high ſteward, 
but before the court laſt mentioned, of our lord the king in 
parliament d. It is true, a lord high ſteward is always ap- 
pointed in that caſe, to regulate and add weight to the pro- 
ceedings; but he is rather in the nature of a ſpeaker, r 
tempore, or chairman of the court, than the judge of it; for 
the collective body of the peers are therein the judges both 
of law and fact, and the high ſteward has a vote with the 
reſt, in right of his peerage. But in the court of the Jo 
high ſteward, which is held in the receſs of parliament, he 
is the ſole judge of matters of law, as the lords triors. are in 
matters of fact; and as they may not interfere with him in 
regulating the proceedings of the court, ſo he has no right 
to intermix with them in giving any vote upon the trial. 
Therefore, upon the conviction and attainder of a peer fok 


murder in full parliament, it hath been holden by the judges: W 


that in caſe the day appointed in the judgment for execution 
ſhould. lapſe before execution done, a new time of executian 
may be appointed by either the high court of parliament, 
during it's ſitting, though no high ſteward be exiſting ; or, 
in the receſs of parliament, by the court of -king's hang, the 


record being removed into that court. 


v Carte's life of Orincade. Val. 3. r er Tra, val IV este 
1 Foſt. 141. 8 * I 
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kr bas been a point of ſome controverſy,” whether the hi- 
Mops have now n right to fit in the court of — 
Reward, to try indiẽtments of treaſon and miſpriſion; © Some 
inline to imagine them included under the general words ef 
de ſtatute of king William, “ all peers, who have à right 
to fit and vote in parliament:“ but the expreſſion had been 
wueh elearet, if it had been, all bd, and not, all 
* gern j for though biſhops, bn account of the baronirs 
annexed to their biſhopricks, are clearly lords of parliament; 
yet, their blood not being ennobled, they are not univerſally 
allowed to be peers with the temporal nobility : and perhaps 
this word might be inſerted purpoſely with a view to exclude 
them. However, there is no inſtance of their ſitting on trials 
for capital offences, even upon impeachments or indiftments 
in full parliament, much leſs in the court we are now treats 
ing of; for indeed they uſually withdraw voluntarily. but 
enter à proteſt declaring their right to ſtay. It is obſervable 
that, in the eleventh chapter of the conſtitutions of Claren- 
don, made in parliament 11 Hen. II. they are expreſsly ex- 
euſed, rather than excluded, from ſitting and voting in trials, 
when they come to concern life or limb: t epiſeopi, fcut 
« eneteri barones, debent intereſſe judiciis cum baronibus, puouſque 
« perveniatur ad diminutionem membrorum, vel ad mortem 
and Becket's quarrel with the king hereupon was not on ac 
chunt of the exception, (which was agreeable to the canon 
law) but of the general rule, that compelled the biſhops to 
attend at all. And the determination of the houſe of lords 
in the earl of Danby's caſe", which hath ever ſince been ad- 
| Heted to, is conſonant to theſe conſtitutions; * that the 
jJords ſpiritual have a right to ſtay and fit in charles ow 
«tal caſes, till the court proceeds to the vote of guilty, or 
& not guilty,” It muſt be noted, that this reſolution extends 

only to trials in full purliament : for to the court of the lord 
high ſteward (in which no vote can de given, but merely 
that of guilty or not guilty) no biſhop, as ſuch, ever was or 
could be ſummoned ; and though the ſtatute of king William 


n Journ, 35 4-3-4 E 
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. Oh. 49.8 Wxzoney. 256 
regulates the proceedings in that court, as well as in the court 
of! parliament, yet it never intended to new · model or ter 
it's conſtitution ; and conſequently does not. give the lords 
ſpiritual any right in caſes of blood which they had not. her 
fore n. And what makes their. encluſion more reaſonahles it, 
that they have no right to be tried themſelves in the court of 
the lord high ſteward “, and therefore ſurely ought not to bs 
judges there. For the privilege of being thus tried/depends 
upon nobility of blood, rather than a ſeat in the houſe; as 
appears from the trials of popiſh lords, of lords undet ag 
and (fince the union) of the Scots nobility, though not in 
the number of the ſixteen ; and from the trials of females, 
ſuch as the queen conſort or dowager, and of all peereſſes by 
birth; and peereſſes by marriage alſo, unleſs they havez 
when dowagers, diſparaged themſelves by u 
wanne A d 


io nme 
4 as Tur court of king's bench*, concerning the. nature of 
which we partly enquired in the preceding book , was (we 
may remember) divided into a crown fide, and > es dew 
And on the crown fide, or crown office, it takes cogniaanos 
of all criminal cauſes, from high treaſon down to the molt 
trivial miſdemeſnor or breach of the peace. Into this cours 
alſo indictments from all inferior courts may be removed b 
writ of certiorari, and tried either at bar, or at ni privs, E 
a jury of the county out of which the indictment is brought. 
The judges. of this court are the ſupreme coroners of the 
kingdom. And the court itſelf is the principal court of cxi- 
minal juriſdiction (though the two former are of greater dig 
nity) known to the laws of England. For which reaſon by 
the coming of the court of king's. bench into any county, (as 
it was removed to Oxford on account of the ſickneſs in 1665} 
all former en. of oyer and terminer, and general gaol 


the fame manner * the old Gothic and Saxon. conſtitutn 
p F i» 3gr * 
u Feb. 248. | | x 4nf.70, 2 Hal, P.C, 2, Hawks 
Bro. Abs, t. Trial, 162. _—_—_ 4 22 

a VII der Val. III. pag. 41. 
ons, 


ons, * jure vetuſbo obtinuit, 
kee Jus Fege *. ibu 
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's bench hath reye 
was good and falutary * — juriſdiction of =— — of Har- 
- which was a court of yery antient 
but ue ele by ſtatutes 3 Hen. VII. c. I. 

VIII. c. 20. conſiſting of divers lords ſpixitual 
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all, that 


1b ur 


and 3 being privy counſellors, together With two 
Judges of f the courts of common. law, without the intervention 
of any ny jury. Their, juriſdiction extended. legally, over riots, 
Fe e er of a and a e 
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20 Stiernhook, 1 . 

4 This is Tad (Lamb. cb. 154.) to 
have been ſo called, either from the Sax- 
en word j TEONAN, to fteer or govern;.— 

n from it's puniſhing the crimen „ellio- 
notas, or coſe nage er becauſe the room 
V herein it fate, the old council chamber 
of the palace of Weſtminſter, (Lamb, 

I.) which is now converted into the 
lottery affice, and forms the eaſtern ſide 
of new Palace yard, was full of win- 
Us { Sor (to which fir Edward Coke, 

Ink 66. accedes) becauſe baply the 


wof thereof was at the firſt, garniſhed, 


with gilded fars, As all theſeare merely. 
"Eonjettures, (for ho ſtars are now in the 
"roof, nor ate any ſaid to have remained 
there ſo late as the reign of queen Eliza- 
beth) it may be allowable to propoſe ano- 
ther conjectural etymology, as plauſible 
perhaps as any of them, It is well known 
that, before the baniſhment of the Jews 
under Edward I, their contracts and ob- 
ligations were Jenominated in our antient 
records flarra or Harri, from a corruption 
of the Hebrew word, ſhetar, a covenant. 
(Tovey's Arg. judaic. 32. Selden. tit. 
of hon. ii. 34. Uxor Ebraic, i. 14.) 
Theſe ſtarrs, by an ordinance of Richard 
the firft, preſerved by Hoveden, were 
commanded to be enrolled and depoſited 
in cheſts under three keys in certain 


qi 4 . on Li 5 
1 one, and the wet dene 
of which was in e king $ exche: 
Weſtminſter: and no fiarr was a 2 
to be valid, unleſs it were found in ſome 


of the ſald wpofttories, (Meniorand, is 


Scacc P. 6 Edw, I. prefixed to Ma 
nard's year-book of Edw. II. fol. 1 
Madox' hiſt. ech. e. vii. F. 4, 5, 6.) 
The room at the exchequer, where the 
cheſts containing theſe ſtarrs were K 

was probably called the flarr-chamber 3 
and, when the Jews were expelled the 


kingdom, was applied to the uſe of the 
King's council, fitting in their judicial 


capaci'y. 


To confirm this; the firſt 
time the ftar«chamber is mentioned in 
any record, it is ſaid to have been ſnuatrd 
near the receipt of the exchequer at 
Weſtminſter: (the King's council, his 
chancellor, treafurer, juſtices, and other 
ſages, were aſſembled ex la chaumbre des 
efteilles pres la reſeapt al Wiſtounfter, — 
Clauſ. 41 Ew. III. m. 13.] For in pro- 
ceſs of time, when the meaning of 
Jewiſh flarrs was forgotten, the word 

farr-chamber was naturally rendered in 
law french, la IE des efteilles,. and 
in law-latis, ctomera ftellata ; which con- 
barg to bs the Wie ia. . tl} th 
diſſolution of that court. 

b Lamb, Arch. 156, 


demeſnors, 


Chr — Wu amn os. 
. entrary to the laws of the land. vet 1 8 
9 BY 1 Clarendon informs us =) ſtretched. < 
< the aſerting of all proclamatians, and orders of ſtate : 
7 the vindicating of illegal commiſſions, and grants of mono- 
« polies; holding for honourable that which, pleaſed, and 
<< for juſt that which profited, and becoming both a court 
* of — to determine civil rights, and a court of revenue to 
tc enrich the treaſury: the” council table by proclamations 
10 enjoining to the people that which was not enjoined by 
« the laws, and prohibiting that which was not prohibited ; 
< and the ſtar-chamber, which conſiſted of the ſame perſons 
in different rooms, cenſuring the breach and diſobedience 
* to thoſe; proclamations by very great fines, impriſonments, 
and corporal ſeverities : ſo that any diſreſpect ta any acts 
< of ſtate, or to the perſons of ſtateſmen, was in no time 
more penal, and the foundations of right neyer more in 
« danger to be deſtroyed. „For which reaſons, it was finally 
aboliſhed Tn Car. I. c. 10. ha of the 
mer nation ©, 
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* Tur con. of — ” of which we alſo formerly 
ſpoke * as a military court, or court of honour, when held be- 
fore the carl marſhal only, is alſo a criminal court, when held 
before the lord high conſtable of England jointly. with the 
earl marſhal. And then it has juriſdiction over pleas of life 
and member, ariſing i in matters of arms and deeds of War, 
as well out of the realm as within it. But the criminal, as 


e Hiſt. of Reb. book 1 & z. 
4 The juſt odiam, into which this 
tribunal had fallen before it's diſſolut ion, 
has been the occafica that few memorials 
have reached * of it's nature, juriſdic 
tion, and practice; except fuch as, on 


account” of hide * encriitous oppreffion, - 


are recorded in the hiftories of the times, 
There are however to be met with ſolthe 
reports bf it's proceedings in Dyer, Croke, 
Coke, and other reporters of that age, 
and ſome in manuſcript ; of which the 
#4thor hath two; one from 40 Eliz. to 


13 Jac, J. the other for the firſt three 
years of king Charles: and there is in 
the Britiſh Muſeum (Harl. MSS. Vol. I. 


. 1226.) a very full, methodical, and 


accurate account of the conftitution and 
courſe of this court, compiled by William 


Hudfon of Cray's Inn, an eminent 


practitioner therein; and a ſhort account 
of the ſame, with copies of all it's pro- 
ceſs, may alfo de forms it 18 Rym. 
Feed. 192, e. 
e 4 Inſt. 123. 2 Hawk, — — ge 
well 
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well as civil part of it's authority, is fallen,jnto-entize diſuſe; 
there having been no permanent high conſtable of England 
(but only pro hac vice at coronations and the like) ſince the 


attainder and execution of Stafford duke of See e 


che thirteenth year of Henry VIII; the authority and charge, 
both in wat and peace; being deemed too ample for a ſubje&: 


b ample, that when the chief juſtice Fineux was aſked 

king Henry the eighth, how far they extenided, he declined 
anſwering ; and ſaid, the deciſion of that queſtion. OY 

TR and mor is the r off Lübbe. | 


* Fun high court of atiray), held before ale lord 


bigh admiral of England, or his deputy, ſtiled the judge of 
the admiralty, is not only a court of civil, but alſo of eri- 


minal, Jurifdiction. This court hath cognizance of all 
crĩmes and offences committed either upon the ſea, or on 
the coaſts, out of the body or extent of any Engliſty county z 


and, by ſtatute 15 Ric. II. c. 3. of death and mayhem hap- 


pening in great ſhips being and hovering in the main ſtream 


of great rivers, below the bridges of the ſame rivers, which. 


are then a ſort of ports or havens; ſuch as are the ports of 


London and Gloceſter, though they lie at a great diſtance 
from the ſea. But, as this court proceeded without jury, in 
a method much conformed to the civil law, the exerciſe af a 
_ criminal juriſdiction therein was contrary to the genius of 
| the Jaw of England; inaſmuch as a man might be there de- 
prived of his life by the opinion of a ſingle judge, ern 


the judgment of his peers. And beſides, as innocent per: 


ſons might thus fall a ſacrifice to the caprice of a ſingle man, 


ſo very groſs offenders might, and did frequently, eſcape. pu- 
niſhment : for the rule of the civil law is, how reaſonably. I 


ſhall not at preſent enquire, that no judgment of death can 
de given againſt offenders, without proof by two witneſſes, 
or a confeſſion of the fact by themſelves, | This was always. 

a great offence to the Engliſh nation: and. therefore, in the 


eighth year of Henry VI it was endeavoured to apply a 


1 Duck de autherit. jur. ciu. d 4 laſt. 1 1477. > 7 
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remedy in parliamert; which then miſcarried for want of . 


che royal afſent. However, by the ſtatute 28 Hen. VIII. 
eit was enacted, that theſe offences ſhould be tried dy 


eominiflioners, 'nominated by the lord chancellor; 2 5 = 


the admiral, or his deputy, and three or four more; [at 

whom two common law judges are conſtantly appointed, 

in effect try all the priſoners) the indiciment r 
found by a grand jury of twelve men, and afterwards tried 
by another jury, as at common law): and that the courſe 
of proceedings ſhould be according to the law of the land. 
This is now the only methad of trying marine felonies in 
the court of admiralty: the judge of the admiralty ſtill pre- 
ſiding therein, juſt as the lord mayor preſides at the ſeſſions 
in London. 


* - 


'Trzst five courts may be held in any part of the king- 


dom, and their juriſdiction extends over crimes that ariſe 
throughout the whole of it, from one end to the other. 
What follow are alſo of a general nature, and univerſally. 
diffuſed over the nation, but yet are of a local juriſdiction, 
D Oy pH ENG ea 


6. Tun com of oyer and mas, and general gas del. 
very* : which is held before the king's commiſſioners,” among 
whom are uſually two judges of the courts at Weſtminſter, 
twice in every year in every county of the kingdom; except 
the four northern ones, where it is held only once, and Lon 
don and Middleſex, wherein it is held eight times. This 
was ſlightly mentioned in the preceding book . We then 
obſerved, that, at what is uſually called the aſſiſes, the 
judges fir by virtue of five ſeveral authorities: two of which, 


the commiſſion of aſſſe and it's attendant juriſdiction of a 


priut, being principally of a civil nature, were then explain- 

ed at large ; to which I ſhall only add, that theſe juſtices 

have, by virtue of ſeveral ſtatutes, 4 Criminal juriſdiction 

alſo, in certain ſpecial caſes!.” Tlie third, which is the 
4 26a. 2% 6 NA. b See Ven Bi, oy. of... 


22, 3. 2 Hawk. P. C. 14. 23+ 12 Hal, . e. 79. '2 Hawk, P. C. 18. 
f : com- 
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cbtnrhiffion'of the pete, was alfs' Na ef in a former OY 
liime v, when we enquir ed into the natate amd office 5 
juſtice of che peace. I halt onty add, that all the juftices 7 
100 peace of any county, wherein "the affiſes are held, ae wy 
voufd by law to attend them, or elſe are liabe to i fie; 
order to return becogffz Andes, Oc. and to affiſt che bx is 

ſuch matters as lie within their knowlege and n tion, 
and in which 'fome of them have probably been concerned, 
by way of previous examination, But the fourth authority 
is the commiſſion of oyer and terminer a, to hear and deter- 
mine all treaſons, felonies, and miles hof. This is hi i- 
rected to the judges and ſeveral others; but the judges only 
are of the gudrum, fo that the reſt cannot act without Hons | 
The words of the commiſſion are, “ to enquire, hear, and 
determine:” ſo that by virtue of this commiſſion they can 
only proceed upon an indictment found at the fime "affiſes ; 
for they muſt firſt enquire, by means of the grand jury or 
inqueſt, before they are empowered to hear and determine b y 
the help of the petit jury. Therefore they have befides, 
fifthly, a commiſſion of general gaol delivery®; which a 
powers them to try and deliver every priſoner, who ſhall be 
in the gaol when the judges arrive at the circuit town, when- 
ever indicted, or for whatever crime committed. It was an- 
tiently the courſe to iſſue ſpecial writs of gaol delivery for 
each particular priſoner, which were called the writs Ze bone 
et mals? but, theſe being found inconvenient and*oppreMive, 
a general commiſſion for all the priſoners has long been eſta- 
'bliſhed in their ſtead. So that, one way or other, the gabe 
are cleared, and all offenders tried, puniſhed, or delivered, 
twice in every year: a conſtitution of ſingular uſe and ex- 
cellence, Sometimes alſo, upon urgent occaſions;' the king 
iſſues a ſpecial or extraordinary commiſſion of cher and termi- 
ner, and gaol delivery, confined to thoſe offenees which ſtand 
in need of immediate inquiry and puniſhment upon which 
the courſe of proceeding is much the ſame, as upon general 
and ordinary commiſſions, Formerly it was held, in pur- 


m See Vol. I, pag. 351. © Ibid, 


B Ser appendix, F. 1. Þ 2 laſt, 43. { | 
a uange 
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ſaanee of the ſtatutes 8 Ric. I, c. 2. and 33 Hen VIII. 
bk 4. that no judge or other lawyer could, act in, the. come 
of oyer and terminer, or in thatlof gaol, delivery, with 
in his own.county, where he was born or inhabited; in like 
manner as they are prohibited from being judges of aſſiſę and 
determining civil cauſes, But that local partiality,, which 
the jealouſy of our anceſtors was careful to prevent, beit 
judged leſs likely to operate in the trial of crimes and 1 
k rs, than in matters of property and diſputes betweew 
| party and party, it was thought proper by the ſtatute 12 Geo. 
II. c. 27. to allow any man to be a juſtice of cyer and termu- 
ner and general gaol 4 within any county of England. 


2 Tu court of general nenier Gare the peace © is. 
court that mult be held, in every county, once in "every quar- 

ter of a year; which hy ſtatute. 2 Hen. V. c. 4: is appointed. 
to be in. the fiſt week after, michael mas- day; the firſt week, 
after the epiphany ; the firſt week after the cloſe of eaſter ; and 
in the week after the tranſlation of ſaint Thomas the martyr, ot 
the ſeveath of July, It is held before, two ar more juſtiges. 
of the peace, one of which muſt be of the quorum. The 
Juriſdiction, of this court by ſtatute 34 Edw. III. c. 1. ex- 
tends. to the trying and determining all felonies and treſpaſſes 
whatſoever; though they ſeldom, if ever, try any greater offence 
than, ſmall, felopies within the benefit of clergy ; their com- 
miſſion providing, that, if any caſe of difficulty ariſes, they 
ſhall got, proceed to judgment, but in the preſence of ane of 
the juſtices of ,the courts of king's bench or common. pleas, 
ox ane of the judges, of aſſiſe. And therefore murders, and 
ather capital felonies, are uſually remitted for a more ſolema 
trial to the aſſiſes. They cannot allo try any new - created of- 
fence, without expteſs power given them by the ſtatute which 
cteates it. But there are many offences, and particular mat- 
ters, which by particular ſtatutes belong properly ta this juriſ- 
. and ought to be proſecuted, in this court: as, the 


. 4 


nl. 170, 2 Hal. P. c. 42. 2 Hawk, r ; 4 Mol.” 279, Salk, 406. Lord 
. C2 Raym. 1144. 
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ſmaller miſdemeſnors, againſt the public or commonwealth, 
not amounting to felony ; and eſpecially offences relating to 
the gume; highways, alchouſes, baſtard children, the ſettls- 
ment and proviſion for the poor, vagrants, ſervants wages, 
zpprentices, and popiſh recuſants{.- Some of theſe are pro- 

cteded upon by indictment; and others in a ſummary way 
dy motion and order thereupon: which order may ſor the 
moſt patt, unleſs guarded againſt by particular ſtatutes, be. 
removed into the court of king's bench, by writ of certioruri 
facias, and be there either quaſhed or confirmed. The re- 
cords or rolls of the ſeſſions are committed to the cuſtody of 
a ſpecial officer denominated the cſſos rotularum, who is al- 
ways a juſtice of the guorum; and among them of the gu 
rum (ſaith Lambard*) a man for the moſt part eſpecially. 
picked out, either for wiſdom, countenance, or credit, The 
nomination of the ciſtos rotulorum (who is the principal cipih, 
officer in the county, as the lord lieutenant is the chief in mi. 
ftary command) is by the king's ſign manual: and to him 
the nomination of the clerk of the peace belongs; "as. 
222 forbidden * for money *, . 


| cee een 
fore juſtices of their own, within their reſpective limits: which 


have exactly the ſame authority as the general quarter ſeffions, 
of the county, except in a very few inſtances; one of the moſt. 


confiderable of which is the matter of appeals from orders of, 
removal of the poor, which, though they be from the orders. 
of corporation juſtices, muſt be to the ſeſſions of the county 
by ſtatute 8 & g W. III. c. 30. In both corporations and, 
counties at large, there is ſometimes kept a ſpecial of petty, 
ſeſñon, by a few juſtices, for diſpatching ſmaller pot] 
the neighbourhood between the times of the general 
a3, for. liceneing alehouſes, paſſing the Nn 
officers, and the like, 


\ See Lambard't eiyenarcha, and Burn's = * Stat. z Hen, VIII. ** ih, 
jaſtice. M. ſt, 1. c. 21. N 
8. Yue 


* b. 4. Co Zo i 246 
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8. Tur ſheriF' tmn, or rotation, is a eoutt᷑ of ter 

mis, before the ſheriff; in different parts of the county 

being indeed only the turn of the ſheriff to keep a eourt - lass 

in each reſpective hundred“. This therefore is the great 

court-leet of the county, as the county court is the courts? 

baron: for out of this, for the eaſe of the ſheriff, was taken 
6 112 139 $35 * 4 
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9. Th = curt-ket, or view of fruntpladgs , which Is & 
court of record, held once in the year and not oftener?, wich- << © * 
in a particular hundred, lordſhip, or manor; before the © 
ſteward of the leet ; being the king's court granted by char 
ter to the lords of thoſe hundreds or manors. It's original 
intent was to view the frank pledges, that is; the freemen 
within the liberty; who (we may remember) according to 
the inffitiition of the great Alfred, were all mutually pledges 
for the good behaviour of each other. Beſides this, the preſer- 
vatlon of the peace, and the chaſtiſement of divers minute 
offences againſt the public good, are the objects both of the 
court-leet and the ſheriff's tourn : which Have exactly the 
ſame r one being only a larger ſpecies of the other; 

ng over more territory, but not over more cauſes. All 
freeholders within the precinct are obliged to attend them, 
and all perſons commotant therein; which commorancy con- 
ſilts in uſually lying there: a regulation, which owes it's 
original to the laws of king Canute . But perſons undet 
twelve and above fixty years old, peers, clergymen, women, 
and the Eng tenants in antient demeſne; are excuſed from 
attendancł tere? At others being bound to appear upon the 
ie Auffed, and make their due preſentments. It was 
ahtidnfly the cuſtom to ſummon all the King's fubſeckts, 27 
they Nato years of diſeretion and ſtrength, to 

v 4 Inſt, 2 | a Et. . 
e F mY 5 S G : 1 1 
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rome to the court leet, and there take the oath of alfegiance 
tourn, uns fo preſent y Jun all crimes. wh that 
happened within their juriſdiction; and not only..to prer 
ſent, but alſo to puniſh, all trivial, miſdemeſnors, as all, tri. 
vial debts were recoverable in the court-baron, and county 
court: juſtice, in theſe minuter matters of both kinds, being 
brought home to the doors of every man by our antient con; 
ſtitution. Thus in the Gothic conſtitution, the haereda, 
* hich anſwered to our court- let, · de omnibus. quidem | cog- 
| naſcit, non tamen de omnibus judicat . The objects of 
their j juriſdiction are therefore unayoidably very numerous; 
ach as in ſome degree, either leſs or more, affect the 
public weal, or good governance of the diſtrit in which they 
ariſe; from common nuſances and other material offences 
gains the king's peace and public trade, down to caves- 
dropping, waifs, and irregularities in public commons. But 
both the tourn and the leet have been for a long time in a 
declining way: a circumſtance, owing in part to the diſ- 
charge granted by the ſtatute of Marlbridge, 52 Hen, III. 
c. 10. to all prelates, peers, and clergymen from their at- 
tendance upon theſe courts ; which occaſioned them to grow 
into diſrepute. And hence it is that their buſineſs hath for 
the. moſt part gradually devolved upon the quarter ſeſſions : 
which. it is particularly directed to do in ſome caſes by n 


1 Edw. IV. c. 2. 


- 20. THe court of the coroner® is alſo a „ 
enquire, when any one dies in priſon, or comes to a violent 
or ſudden death, by what manner he came to his end. And 
this he is only entitled to do ſuper viſum corperis. Of the 
coroner and his office we treated at large in a former vo- 
lume , among the public officers and miniſters of the king- 
dom; and therefore ſhall not here repeat our enquiries: only 
mentioning his court, by way of ee "A ol 
criminal courts of the nation, 1 | 


_ ÞdStiernh, de jur. Gotb, J. 1. c. 2. P. C. 42. Volg 
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11. Oe court of the clerk of the market * is incident to 
every fair and market in the kingdom, to puniſh miſdemef. 
nors therein; as a court of pre poudre is, to determine' 
diſputes relating to private or civil property. ' The object or 
this juriſdiction / is principally the cognizance of weights 
and'meaſures, to try whether they be according to the true 
ſtandard thereof, or no: which ſtandard was antiently com- 
mitted to the cuſtody of the biſhop, who appointed ſonts 
clerk under him to inſpect the abuſe of them more narrowly; 
and hence this officer, though now uſually a layman, is 
called the cler4 of the market*, If they be not according 
to the ſtandard, then, beſides the puniſhment of the party 
by fine, the weights and meaſures themſelves ought to be 
burnt, This is the moſt inferior court of criminal juriſdic- 
tion in the kingdom; though the objects of it's coercion 
were eſteemed among the Romans of ſuch importance to the 
public, that they were committed to the care of ſome of their 
moſt TT Ph THT the curule aediles. 


II. — are a ul other criminal courts of greater dig- 
nity than many of theſe, but of a more confined and par- 
tial juriſdiction ; extending only to ſome particular places, 
which the royal favour, confirmed by act of parliament, has 
diſtinguiſhed by the privilege of having peculiar courts of 
their own, for the puniſhment of crimes and miſdemeſnors 
ariſing within the bounds of their cognizance. Theſe, not 
being univerſally diſperſed, or of general uſe, as the former, 
but confined to one ſpot, as well as to a determinate ſpecies: 
of eauſes, may be denominated private or ſpecial courts of 
—_— fo | 


1 aA not here of eccleſialtical cours; which pan 
ſpiritual fins, rather than temporal crimes, by penance, con- 
tritpy, and excommunication, pro ſalute anima ;. or, which 
is looked upon as equivalent to all the reſt, by a ſum of mo- 


e 4 Inſt. 274. c. 8. 23 Car, II. c. 42 
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ith e the offcers'of Wer 
penance, Of theſe we diſcourſed ſufficiently in the preced- 
ing book b. I am now ſpeaking of ſuch courts as proceed 
ALechrüing to che courſe of the common lau); which is a 
r e ee 


MR Axp, kit, the court of this ird flaward, n 
chmptroller of tlie king's bou/hold , was inſtituted by daun 
3 Hen. VII. e. 14. to engulre of felbny by any of the kings 
Tworn ſeryants, in the checque roll of the hogſhold, under 
the degree of a lord, in. confederating, compaſſing, canſpir- 
ing, arid imagining the death or deſtruction of the king, or 
any lord or other of his majeſty's privy couneil, or the lord 
Reward, treaſurer, or comptroller of the king's houſe,” The 
enquiry, and trial thereupon, muſt be by a Jury according 
to the courſe fra common law, conſiſting of twelve fad 
men (that is, ſober and difcreet prion] ay the biggs 
Houlliold. 2 


2. Tux court of the hrd fetuard of the king's Louſbold, or 
(itt his abſence) of the treaſurer, comptroller, and ſteward of 
the marſpulſaa , was erected by ſtatute 33 Hen. VIII. 6. 12. 
with a juriſdiction to enquire of, hear, and determine, al 
'treaſons, miſpriſions of treafon, murders,  manflaughters, 
- bloodſhed, and other malicious ſtrikings; whereby blood ſhall 

be ſhied in any of the palaces and houſes of the king, or in 

any other houſe where the royal perſon ſhall abide. The pro- 
ceedings are alſo by jury, both a grand and a. petit one, as at 
eommon law, taken out of the officers and ſworn ſervants of 
the king's houſhold. The form and folemnity of the pro- 
» ceſs, particularly with regard to the execution of the ſentence 
for cutting off the hand, which is part of the puniſhment for 
"ſhedding blood'in the king* s court, is very minutely ſet forth 
in the faid ſtatute 33 Hen. VIII. and the ſeveral eee of 
the ſervants of the houſhold i in and about ſuch execution are 


k See Vol, m. 7 pag. 61. * Rid. 2 Hal. P. C. 7. 
14 Inſt, 133. 


de- 
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diitribed ; from the ſetjeant of thewood-yard, who furniſhes. 
the chopping-block, to ho jay who brings hot 
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3. As in che eee mentioned the courts af 
the two: univerſities, or their chancellor's courts, for the ra- 
dreſs of civil injuries; it will not be improper now to add a 
| ſhort: word concerning the juriſdicton of | their criminal 
courts, | whieh is equally large and -extenfive. | The, chan- 


cellot's court of Oxford (with which unjverfity the author 


hath been chiefly converſant, though probably that of Cam- 


is one of the parties, except only cauſes of freehold; and 
alſo all eriminal offences or miſdemeſnors, under the degree 
of treaſon, felony, or mayhem. The prohibition of med - 
dling with freehold ftill continues: but the trial of treaſon, 
felony, and mayhem, by a particular charter is committed 


to the univerſity juriſdiction in another court, namely, the 


court of the lord high fleward of the — 


For by the charter of 7 Jun. 2 Hen. Iv. 3 
among the reſt, by the ſtatute 13 Eliz. c. 29.) cognizance is 
granted to the univerſity of Oxford of all indictments of 
reaſons, inſurrections, felony, and mayhem, which ſhall 


be found in any of the king's courts againſt a ſcholar or pri- 
vileged perſon ; and they are to be tried before the high 
ſteward of the univerſity, or his deputy, who is to be nomi - 
nated by the chancellor of the univerſity for the time being, 


But, when his office is called forth into action, ſuch high 


ſteward muſt be approved by the lord high chancellor of 
England; and a ſpecial commiſſion under the great ſeal-is 
given. to him, and others, to try the indictment then depend- 
ing, according to the law of the land and the privileges of 
the ſaid univerſity, | When pate an indietment ren 


See Vol III. pag. FE 
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bridge hath alſs a ſimilar juriſdiction) hath authority to de- 
termine all cauſes of property, wherein a privileged: perſon 
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at the affſes or elſewhere, againſt any ſcholar of the uni- 
verſity, or other privileged - perſon, the vice-chancellor may 
claim the cognizance of it ; and (when claimed in due time. 
and manner) it ought to be allowed him by the judges © 
aſſiſe: and then it comes to be tried in the high fteward's 
court. But the indictment muſt firſt be found by a grand. 
jury, and then the cognizance claimed: for I take it that 
the high ſteward cannot proceed originally ad inguirendum 3, 
but only, after inqueſt in the common law courts, ad audien- 
dum et determinandum. Much in the ſame manner, as, 
When a peer is to be tried in the court of the lord high 
ſteward of Great Britain, the indictment muſt firſt be found 
at the aſſiſes, or in the court of king's bench, and then (in 
conſequence of a writ of certiarari) tranſmitted to be finally 
heard and determined before * grace the lord high ſteward 
and the peers. 


Wu the cognizance is fo allowed, if the offence be 
inter minora crimina, or a miſdemeſnor only, it is tried in the 
chancellor's court by the ordinary judge. But if it be for 
treaſon, felony, or mayhem, it is then, and then only, to be 
determined before the high ſteward, under the king's ſpecial 
commiſſion to try the ſame. The proceſs of the trial is this. 
The high ſteward iſſues one precept to the ſheriff of the 
county, who thereupon returns a panel of eighteen free- 
holders; and another precept to the bedells of the univerſity, 
who thereupon return a panel of eighteen matriculated lay- 
men, « laicos privilegio untverſitatis gaudentes ” and by a 
jury formed de medietate, half of freeholders, and half of 
matriculated perſons, is the indictment to be tried; and that 
in the guildhall of the city of Oxford. And if execution 
be neceſſary to be awarded, in conſequence of finding the 
party guilty, the ſheriff of the county muſt execute the 
univerſity proceſs; to which be is annually bound by 
an oath, 


I HAVE 
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YE. HAYE been the more minute in OT RE theſe proceed» 1 
ings, as there has happily been no occaſion to reduce them 
into practice for more than a century paſt; though it is not 
a right that merely reſts in feriptis or theory, but has formerly 
often been carried into execution. There are many inſtances, 
one in the reign of queen Elizabeth, two in that of James 
the firſt, and two in that of Charles the firſt, where indict- 
ments for murder have been challenged by the vice-chancellor 
at the affiſes, and afterwards tried before the high ſtewa 

by jury. The commiſſions under the great ſeal, the ſheriff's 
and bedell's panels, and all the other proceedings on the trial 
of the ſeveral indictments, are ſtill extant in the archives of 
that univerſity. 
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W E are next, according to the plan J have laid down, 
to take into conſideration the procecdings in the ooutty 
of criminal juriſdiction, in order to the puniſhment of of- 
Fences. Theſe are plain, eaſy, and regular; the law not ad- 
- mitting any fictions, as in civil cauſes, to take place where 
the life, the liberty, and the ſafety of the ſubject are more 
immediately brought into jeopardy. And theſe proceedings 
are diviſible into two kinds; ſummary, and regular: of the 
former of which I ſtall briefly ſpeak, before we enter upon 
the latter, which will require a more thorough and * 


examination. k 


By a ſummary proceeding I mean orincipatly fu ſuch as ĩs di- 
rected by ſeveral acts of parliament (for the eommon law is 
a ſtranger to it, unleſs in the caſe of contempts) for the oon- 
viction of offenders, and the infliting of certain penalties 
ereated by thoſe acts of parliament. In theſe there is no in- 
tervention of a jury, but the party accuſed is acquitted or 
condemned by the ſuffrage of ſuch perſon only, us the' ſta- 
tute has appointed for his judge. An inſtitution deſigned 
profeſſedly for the greater eaſe of the ſubject, by doing him 
ſpeedy juſtice, and by not harraffing the freeholders wi fre- 


gent and troubleſome attendances to try every minute of- 
fence. 
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fence. But it has of late been fo far extended, as if a check 
be not timely given, to threaten the diſuſe of our admirable 
and truly Engliſh trial by jury, unleſs only in capital caſes, 


For, 


I. Or this ſummary nature are all trials of offences and 
frauds contrary to the laws of the exciſe, and other branches 
of the revenue: which are to be enquired into and determined 
by the commiſſioners of the reſpective departments, or by 
juſticęs of the in the country 3 officers, who are al 
them 0 and removable at the diſcretion of the crou 
And though ſuch convictions are abſolutely neceſſary for the 


due collection of the public money, and are a ſpecies of mer- 


cy to the delinquents, who would be ruined by the expenſe and 
delay of frequent proſecutions by action or indictment ; and 
though ſuch has uſually been the condu# of the commiſſan 
as ſeldom, (if ever) to afford juſt grounds to complain * 
preſſion ; yet when we again * conſider the various and almoſt 
| innumerable branches of this revenue; which may be in 2 
turns the ſubjects of fraud, or at leaſt complaints of fraud, 
and of courſe the objects of this ſummary and arbitrary junſ- 
diction; we ſhall find that the power of theſe officers of the 
crown over the property of the people is increaſed to à very 
ey height. | „ d Vt | 
u eee d 
u. AnorTHER branch of ſummary proceedings is that be- 
fore juſtices of the peace, in order to inflict divers petty pecu- 
niary mulcts, and corporal penalties,, denounced: by act of 


parliament for many diſorderly offences; ſuch as comma 


ſwearing, drunkenneſs, vagrancy, idleneſs, and a vaſt variety 
of others, for which I muſt refer: the ſtudent to the juſticę- 
books formerly eitedꝰ, and which uſed - to be formerly. pu- 
niſhed by the verdict of a jury in the courtrleet. ? This change 
in the adminiſtration of juſtice hath however had ſome mi(- 
chievous effecte 3 as, . The almoſt entite diſuſę and con- 
tempt of the court / leet, and ſheriff's tourn, the kingꝰs antient 
courts of common law, _—y much xeyered and reſpected. 

a * See Vol, E pag, 318, Se. d Tambard and Burn. 
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2. The burthenſbme increaſe of the buſinefs of 4 juſtice of 
the peace, which diſcourages fo many gentlemen of rank and. 
character from acting in the commiſſion; from an apprehen. 
ſion that the duty of their office would take up too much of 
that time, which they are unwilling to ſpare from the neceſ- 
fary concerns of their families, the improvement of their un. 
deiſtandings, and their engagements in other ſervices of the 
public.” Though if al! gentlemen of fortune had it both in 
_ their power, and inclinations, to act in this capacity, the 
buſineſs of a juſtice of the peace would be more divided, and 
fall the leſs heavy upon individuals: which would remove 
what in the preſent ſcarcity of magiſtrates i is really an ob- 
jection ſo formidable, that the country is greatly obliged to 
any gentleman of figure, who will undertake to perform t that 
duty, which in conſequence of his rank in life he owes 
more peculiarly to his country. However, this backwardneſs 
to act as magiſtrates, ariſing greatly from this increaſe of 
ſummary juriſdiction, is productive of, 3. A third miſchief: 

which is, that this truſt, when lighted by gentlemen, falls 
of courſe into the hands of thoſe who are not ſo ; but the 
mere tools of office. And then the extenſive power of a juſ- 
tice-of the peace, which even in the hands of men of ho- 
nour is highly formidable, will be proſtituted to mean and | 
ſcandalous purpoſes, to the low ends of ſelfiſh ambition, 
avarice, or perſonal reſentment, And from theſe ill conſe- 
quences we may collect the prudent foreſight of our antient 
lawgivers, who ſuffered neither the property nor the puniſh- 
ment of the ſubject to be determined by the opinion of any 
one or two men; and we may alſo obſerve the neceſſity 
of not deviating any farther from our antient conſtitution, 


by ordaining new penalties to be inflicted upon ſummary 
convictions, | 


Tus proceſs of theſe femme convictions, it 2 = | 
owned, is extremely ſpeedy. Though the courts of com- 
mon law have thrown in one check upon them, by making 
it Ry to ſummon the party accuſed before he is con- 

ö » demned, 
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demned. This is now held to be an indiſpenſable requiſite* : 8 
though the juſtices long ſtruggled the point; forgetring © [29% 
rule of natural reaſon expreſſed by Seneca, | ol, 

Jui flatuit aliguid, farte inandita altera, 

« Aequom licet flatuerit, haud gequus fuit. UI 
A rule, to which all municipal laws, that are founded on ahe 
principles of juſtice, have ſtrictly conformed : the Roman 
law requiring a citation at the leaſt ; and our on common 
law never ſuffering any fact (either civil or eriminal) to be 
tried, till it has previouſly compelled an appearance by the 
party concerned. After this ſummons, the magiſtrate, in 
ſummary proceedings, may go on to examine one or more 
witneſſes, as the ſtatute may require, upon oath; and then 
make his conviction of the offender, in writing: upon which 
he uſually iſſues his warrant, either to apprehend the offender, 
in caſe corporal puniſhment is to be inflicted on him; or elſe 
to levy the penalty incurred, by diftreſs and ſale of his goods. 
This is, in general, the method of ſummary proceedings be- 
fore a juſtice or juſtices of the peace: but for particulars we 
muſt have recourſe to the ſeveral ſtatutes, which create the! 
offence, or inflict the puniſhment ; and which uſually chalk 
out the method by which offenders are to be convicted · 
Otherwiſe they fall of courſe under the general rule, and can 
only be convicted by indictment or information at the com- 
mon n law. 


* * ; | 


44», 


m. To this bead, of ſummary proceedings, may alſo be 
properly referred the method, immemorially uſed by the ſupe- 
rior courts of juſtice, of puniſhing contempts by attachment, 
and the langen proceedings thereon. | 


Tux contempts, that are thus puniſhed, are either direct, 
which openly inſult or reſiſt the powers of the courts, or the 
perſons of the judges who preſide there; or elſe are conſequen- 
mY * rr ſuch groſs inſolence or direct oppoſition) 


c Salk, 1817. elan 1905 wel) 
plainly 
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plainly tend to create an univerſal diſregard of their au 
rity. The principal inſtances, of either fort, that have been 
uſually * puniſhed by attachment, are chiefly of the Rn 
mg binds, "+ Those committed by inferior a and 
giltrates: by acting unjuſtly, oppreflivel 8 irregularly; in 
Adminiſtring thoſe portions of juſtice w ich are intruſſed to 
their diſtribution ; or by diſobey ing the kings writs iNſuing 
out of the Sperber courts, by proceeding i in a cauſe after it 
Is put a ſtop to or removed by writ of prohibition, certiorars, 
error, fuperſedeas, and the like. For, as the king's ſuperior 
courts. (and eſpecially the court of king's bench) have A 
general ſuper-intendance over all inferior juriſdictions, any 
corrupt or iniquitous practices of ſubordinate, judges are 
contempts of that ſuper-intending authority, whoſe duty 
it is to keep them within the bounds of juſtice. 2. Thoſe 
committed by ſheriffs, bailiffs, gaolers, and other officers. of 
the court: by abuſing the proceſs- of the law, or deceiving 
the parties, by any acts of oppreſſion extortion, colluſive 
behaviour, or culpable negte of duty, 3. Thoſe com- 
mitted by attorneys and ſolicitors, who are alſo officers of 
the reſpective courts : by groſs inſtances of fraud and cor- 
_ ruption, | injuſtice to their clients, or other diſhoneſt practice. 
For the mal - practice of the officers reflects ſome diſhonour 
on their employers: and, if frequent or unpuniſhed, creates 
among the people a diſguſt againſt the courts themſelves, 
4. Thoſe committed by jurymen, in collateral matters re- 
lating to the diſcharge of their office: ſuch as making de- 
fault, when ſummoned ; refuſing to be ſworn, or to give 
any verdict ; eating or drinking without the leave of the 
court, and eſpecially at the coſt of either patty ; and other 
miſbehaviours or 'irregularities of a ſimilar kind: but not 
in the mere exerciſe of their judicial capacities, as by giv- 
ing a falſe. or erroneous. verdict. 5. Thoſe committed by 
witneſſes: by making default when ſummoned,  refuling to 
| be ſworn or examined, or prevaricating in theit evidence 
_ when ſworn. 6, Thoſe committed by parties to any ſuit 
or Pay before the court: as by diſobedicyce to any 


«4 Hawk. P. C. 142 e 
i we 
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q K. enger, made jn Jn. he progrefs, of a cauſe ; by non- 
nt of co s awarded by the court upon 8 
th non-obſervahce of 85900 duly made by arbitrators op 
res, after having entered into a "muſe for fubmitting t. P. o ſick 
ade Indeed the attachment fe for moſt of this f JE 
of cantempts, and eſpecial y for non- San of colts 19 76 
performance e of awards, js to de looked upon rather as a civil 
execution for the benefit of 1 the in injured a, _thoug carried 
on in the Mae of a criminal proceſs for a contkmpt of the 
authority * of the court, And therefore it hath been bela 
that ſuch c ontempts, and the proceſs thereon, being f pro- 
perly the civil remedy of individuals for a private injury, 2 
; not releaſed or affected by a general act of pardon. And, upon 
4 fimilar principle, obedience | to any rule of court, may alfo 
by ſtatute 10 Geo. III. c. 50. be enforced againſt any perſon 
having privilege of parliament by the proces of diſtreſs infinite. 
7. Thoſe committed by any other perſons, under the degree 
of a peer; and even by peers themſelves, when enormous 
and accompanied with violence, ſuch as forcible reſeous | and 
the like (; or when they import a diſobedience to the king's 
great prerogative writs, of prohibition, habeas corpus t, and 
the reſt. Some of theſe contempts may ariſe 1 in the face of 
the court; as by rude and contumelious behaviour ; by ob- 
ſtinacy, perverſeneſs, or prevarication; by breach of: the peace, 
or any wilful diſturbance whatever : others in the abſence o 
the party; as by diſobeying or treating with diſreſ 
king 8 writ, or the rules or proceſs of the court ; by — 
ing ſuch writ or proceſs to the purpoſes of private malice, ex- 
tortion, or injuſtice ; by. ſpeaking 1 or writing contemptouſly 
of the court, or judges, acting in their judicial capacity; by 
printing falſe accounts (or even true ones without proper per- 
miſſion) of cauſes then depending in judgment; and by any 
thing in ſhort that demonſtrates a groſs, want of that regard 
and reſpe&, which when once courts of juſtice are deprived 
of, their Authority, (fo neceſſary | for the good, order of the 
| kingdom) is intitely loſt among the people. 


e See Vol. III. pag. 17. * 4 Burr. 632, Lords Journ, 7 Febr. 
7 Styl. 227. 2 Hawk, P. C. 152, 8 Jun, 1757, 
Crg. Jac, 419, Salk. 586. 
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Tux FEM of Baum be thels and the lle con- 
11 mult neceflarily be as antient as the laws themſelves. 
or laws, without a competent authority to ſecure their ad- 
miniſtration from diſobedience and contempt, would be vail 
and nugatory. A power therefore in the ſupreme courts of 
juſtice to ſuppreſs ſuch contempts, by an immediate attach 
ment of the offender, reſults from the firſt principles of judi- 
ial; eſtabliſhments, and muſt be an inſeparable attendant 
upon every ſuperior tribunal. Accordingly we find it actual- 
ly exerciſed, as early as the annals of our law extend. And; 
though a very learned author! ſeems inclinable to derive this 
proceſs from the ſtatute of Weſtm. 2. 13 Edw. I. c. 39. 
(which ordains, that in caſe the proceſs of the king's courts 
be reſted by the power of any great man, the ſheriff ſhall 
chaſtiſe the reſiſters by impriſonment, &« gua uon deliberen- 
& zur fine ſpeciali praccepto domini regis -”” and if the ſheriff 
himſelf be reſiſted, he ſhall certify to the courts the names 
of the principal offenders, their aiders, conſenters, com- 
manders, and favourers, and by a ſpecial writ judicial they 
hall be attached by their bodies to appear before the court, 
and if they be convicted thereof they ſhall be puniſhed at the 
king's pleaſure, without any interfering by any other perſon 
whatſoever) yet he afterwards more juſtly concludes, that it 
is a part of the law of the land; and, as ſuch, is confirmed W 
the ſtatute of magna carta. 


Ir the contempt be committed in the face of the * the 
offender may be inſtantly apprehended and impriſoned, at the 
diſcretion of the judges, without any farther proof or exami- 
nation. But in matters that ariſe at a diſtance, and of which 
the court cannot have ſo perfect a knowlege, unleſs by tie 
confeſſion of the party or the teſtimony of others, if the 
judges upon affidavit ſee ſufficient ground to ſuſpect that a 
contempt! has been committed, they either make a rule on 
the ſuſpected party to ſhew cauſe why an attachment ſhould - 
not iſſue againſt him '; or, in very flagrant inſtances of con- 
tempt, the attachment iſſues in the firſt inſtance* ; as it alſo 
b Gilb. hiſt, C. P. ch. 3, k Salle, $4. den 48g. %. 
v Styl. 277. | 
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does, if no ſufficient cauſe be ſhewn to diſcharge, and there- 
upon the court confirms and makes abſolute, the original 
rule. This proceſs of attachment is merely intended to 
the party into court: and, when. there, he muſt either 

committed, or put in bail, in order to anſwer upon oath to 
ſuch interrogatories as ſhall be adminiſtred to him, for the 
better information of the court with reſpect to the circum- 
ſtances of the contempt. Theſe interrogatories are in the 
nature of a charge or accuſation, and muſt by the courſe of 
the court be exhibited within the firſt four days!: and, if 
any of the interrogatories is improper, the defendant may 
retuſe to anſwer it, and move the court to have it truck 
out. If the party can clear himſelf upon oath, he is dif-- 
charged; but, if perjured, may be- proſecuted for the per- 
jury v. If he. confeſſes the contempt, the court will pro- 
ceed to correct him by fine, or impriſonment, or both, and 
ſometimes by a corporal or infamous puniſhment®, If the 
contempt be of ſuch a nature, that, when the fact is once 
acknowleged, the court can receive no farther information” 
by interrogatories than it is already poſſeſſed of, (as in che 
caſe of a reſcous v) the defendant may be admitted to make* 
ſuch ſimple acknowlegement, and receive his judgment, 
without anſwering to any interrogatories.: but if he wil- 
fully and obſtinately refuſes to anſwer, or anſwers in an 
evaſive manner, he is then clearly guilty of a high and 
repeated Hy to be puniſhed at the diſcretion of 
the court, 


Ir cannot have eſcaped the attention of the reader, that 
this method, of making the defendant anſwer upon oath to 
a criminal charge, is not agreeable to the genius of the 
common law in any other inſtance ; and ſeems indeed to 
have been derived to the courts ef king's bench and common 
pleas throuzh the medium of the courts of equity. For the 
whole proceſs of the cqurts of equity, in the ſeveral ſtages . 
of a cauſe, and finally to enforce their decrees, was, till 


16 Mod, 73. © Cro, Car, 146. 
® Stra. 444- p Thekingw. Elkins, M. 8 Geo. III. B. R. 
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He introduction of ſequeſtrations, in the nature of a pro- 
ceſs of contempt; acting only in perſonam and not in rm. 


9 after the party in contempt has anſwered the in- 


ories, ſuch his anſwer may be contradicted and diſprov- 
ed by affidavits of the adverſe party: whereas in the courts of 
law, the admiſſion of the party to purge himſelf by oath is 
more favourable to his liberty, though perhaps not leſs dan- 
gerous to his conſcience; for, if he clears himſelf by his 
anſwers, the complaint is totally diſmiſſed. And, with re- 
gard to this ſingular mode of trial, thus admitted in this one 
particular inſtance, I ſhall only for the preſent obſerve; that 
as the proceſs by attachment in general appears to be ex- 


tremely ancient", and has in more modern times been recog- 


nized, approved, and confirmed by ſeveral expreſs acts of 


parliamentꝰ, ſo the method of examining the delinquent 


himſelf upon oath, with regard to the contempt alleged, is 
at leaft of as high antiquity *, and by long and immemorial 
uſage i is now become the law of the land. 


r Yearb, 20 Hen, VI. 37. 22 Edv. 9 10 W. III. c. 15. 
IV. 29. t M. 5 Edw, IV. rot. 75. cited in 


* 13 Car, II. ſt. 2. c. 2. 12 4+ Raſt, Ent. 268, pl. 5, 
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CHAPTER THE TWENTY FIRST. 


or ARRESTS. 


WE are now to conſider the regular and ordinary me- 


thod of proceeding in the courts of criminal juriſdic- 


tion ; which may be diſtributed under twelve general heads, 


following each other in a progreſſive order: viz. 1. Arreſt; 


2. Commitment, and bail; 3. Proſecution ; 4. Proceſs ; 
5. Arraignment, and it's incidents; 6. Plea, and iſſue 3 
7. Trial, and conviction; 8. Clergy; 9. Judgment, and 
it's conſequences ; 10. Reverſal of judgment; 11. Re- 
prieve, or pardon ; 12, Execution : all which will be dif- 
cuſſed in the ſubſequent part of this book. 


FirsT then, of an arreſt: which is the apprehending or 
reſtraining of one's perſon, in order to be forthcoming to 
anſwer an alleged or ſuſpected crime. To this arreſt all per- 
ſons whatſoever are, without diſtinction, equally liable in all 
criminal caſes : but no man is to be arreſted, unleſs charged 
with ſuch a crime, as will at leaſt juſtify holding him to 
bail, when taken. And, in general, an arreſt may be made 
four ways: 1. By warrant: 2. By an officer without war- 
rant: 3. By a private perſon alſo without warrant : 4. By 
an hue and cry. ; | 


wot BE. © K. I. A wand 
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1. A WARRANT may be granted in extraordinary caſes by 
the privy council, or ſecretaries of ſtate ·; but ordinarily by 
juſtices of the peace. This they may do in any caſes where 
they have a juriſdiction over the offence ; in order to compel 
the perſon accuſed to appear before them : o: for it would be 
abſurd to give them power to examine an offender; unleſs 
they had alfo a power to compel him to attend, and ſubmit 
to ſuch examination. And this extends undoubtedly' to all 
treaſons, felonies, and breaches of the peace; and alſo to 
all ſuch offences as they have power to puniſh by ſtatute, 
Sir Edward Coke indeed“ hath laid it down, that a juſtice of 
the peace cannot iſſue a warrant to apprehend a felon upon 
dare ſuſpicion ; no, not even till an indictment be actually 
found: and the contrary practice is by others © held to be 
grounded rather upon connivance, than the expreſs rule of 
law; though now by Tong cuſtom eſtabliſhed. A doctrine, 
which would in moſt caſes give a looſe to felons to eſcape 
without puniſhment; and therefore fir Matthew Hale hath 
combated it with invincible authority, and ſtrength of rea- 
ſon : maintaining, 1. That a juſtice of peace hath power to 
wſue a warrant to apprehend a perſon accuſed of felony, 
though not yet indictede; and, 2. That he may allo iſſue 2 
warrant to apprehend a perſon /i fu ſpeed of felony, though the 
original ſuſpicion be not in himſelf, but in the party that 
prays his. warrant; becauſe he is a competent Judge of the 
probability offered to him of ſuch ſuſpicion. But in both 
caſes it is fitting to examine upon oath the party requiring a 
warrant, as well to aſcertain that there is a felony or other. 
srime actually committed, without which no warrant ſhould 
he granted; as alſo to prove the cauſe and probability of ſuf- 
pꝓecting the party, againſt whom the warrant is. prayed*, 
This warfent ought to be under the hand and ſeal of the 
- ſhould ſet forth the time and place of making, and 
the cauſe for which it is made, and ſhould be directed to the 


= x Lord Raym. 64 d 2 Hawk, P. C. 4. 
d 2 Hawk, P. C. 8% * Hal. P. O. 103. 
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conſtable, or other peace officer, (or, it may be to any private 
perſon by name t) requiring him to bring the party either 
generally before any juſtioe of the peace for the county, or 

only before the juſtice who granted it; the warrant in the 
latter caſe being called a ſpecial warrant", A general war- 
rant to apprehend all perſons ſuſpected, without naming or 
particularly deſcribing any perſon i in ſpecial, is illegal and 
void for it's uncertainty *; for it is the duty of the magi- 
ſtrate, and ought nat to be leftto the officer, to judge of the 
ground of ſuſpicion. And a warrant to apprehend all per- 
ſons, guilty of a crime therein ſpecified, is no legal warrant ; 
for the point, upon which it's authority reſts, is a fact to 
be decided on a ſubſequent trial; namely, whether the per- 
ſon apprehended thereupon be really guilty or not. It is 
therefore in fact no warrant at all: for it will not juſtify 
the officer who acts under it“; whereas a warrant, pro- 
perly penned, (even though the magiſtrate who iſſues it ſhould 
exceed his juriſdiction) will, by ſtatute 24 Geo. II. c. 44. 
at all events indemnify the officer, who'executes the ſame 
miniſterially. And, when a warrant is received by the 
officer, he is bound to execute it, ſo far as the juriſdiction of 
the magiſtrate and himſelf extends. A warrant from the 
chief, or other, juſtice of the court of king's bench extends 
all over the kingdom: and is ted, or dated, England; not 
Oxfordſbire, Berks, or other particular county, But the 
warrant of a juſtice of the peace in one county, as York- 
ſhire, muſt be backed, that is, ſigned by a juſtice of the 


6 Salk. 176. 

h 2 Hawk. P. C. $5. 

i 1 Hal. P. C. 580. 2 Hawk. P. C. 
22. | 

* A practice had obtained in the ſe - 
cretaries office. ever ſnce the reftoration, 
grounded on ſome clauſes in the acts for 


regulating the preſs, of iſſuing general 


watrants to take up (without naming 
auy perſan in particular ) the authors, 
printers and publiſhers of ſuch obſcene 
er ſeditious libels, as were, particularly 
ſpecified in the warraut, When thoſe 
acts expired in r694, the ſame  praQice 


wah ipadverteatly contigued, wk | 88 


re gn and under every adminiſtratian, 
except the four laſt years of queen Anne, 
down to the year 1763: when ſuch a 
warrant being ifſued to apprehend the 
authors, printers and publibers of n 
certain ſeditious libel, it's. validity was 
diſputed ; and the warrant was adj 

by the whole court of king's bench to 


be void, in the caſe of Money v. Leach, 


Trin. 5 Geo, II. B. R. After , which, 
the iſſuing of ſuch general warrants was 
declared illegal by a vote of the bouſe 
of commons, (Cem. Journ, 23 Apr. 
1766.) 
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peace in another, as Middleſex, before it can be executed 
there, Formerly, regularly ſpeaking, there ought to have 
been a freſh warrant in every freſh. county; but the prac- 
tice of backing warrants had long prevailed without law, 
and was at laſt authorized by ſtatutes 23 * II. c. 26. and 
24 Geo. II. c. 55. 


2. ARRESTS by officers, without warrant, may be executed 
1. By a juſtice of the peace; who may himſelf apprehend, 
or cauſe to be apprehended, by word only, any perſon com- 
mitting a felony or breach. of the peace in his preſence l. 
2. The ſheriff, and 3. The coroner, may apprehend any fe- 
lon within the county without warrant. 4. The conſtable, 
of whoſe office we formerly ſpoke v, hath great original and 
inherent authority with regard to arreſts. He may, without 
warrant, arreſt any one for a breach of the peace, committed 
in his view, and carry him before a juſtice of the peace. 
And, in caſe of felony actually committed, or a dangerous 
wounding whereby felony is like to enſue, he may upon 
probable ſuſpicion arreſt the felon ; and for that purpoſe is 
autharized (as upon a juſtice's wariant) to break open doors, 
and even. to kill the felon if he cannot otherwiſe be taken ; 
and, if he or his aſſiſtants be killed in attempting ſuch ar- 
reſt, it is murder in all concerned". 5. Watchmen, either 
thoſe appointed by the ſtatute of Wincheſter, 13 Edw. I. 
c. 4. to keep watch and ward in all towns from ſunſetting to 
ſunriſing, or ſuch as are mere aſſiſtants to the conſtable, may 
_ virtute Micii arreſt all offenders, and particularly night- 
walkers, and commit them to n till the morning o. 


3. ANY private perſon (and a fuer a peace officer) that 
is preſent when any felony i is committed, is bound by the law 
to arreſt the felon; on pain of fine and impriſonment, if he 
_ eſcapes through the negligence of the ſtanders by ?. And 
they may juſtify breaking open doors upon following ſuch 
felon : and if they kill him, provided he cannot be otherwiſe 


1 x Hal, P. C. 86. o Ibid. 98. | 
m See Vol. I. pag. 355. | p 2 Hawk, P. C. 74. 
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taken, it is juſtifiable; though if they are killed in endeavouring 
to make ſuch arreſt, it is murder . Upon probable ſuſpicion 
alſo a private perſon may arreſt the felon, or other perſon ſo 
ſuſpected”. but he cannot juſtify breaking open doors to do 
itz and if either party kill the other in the attempt, it is man- 
ſNaughter, and no more“. It is no more, becauſe there is no 
malicious deſign to kill: but it amounts to ſo much, becauſe 
it would be of moſt pernicious conſequence, if, under pre- 
tence of ſuſpecting felony, any private perſon might break 
open a houſe, or kill another; and alſo becauſe ſuch arreſt 
upon ſuſpicion is barely permitted by the law, and not enjoin- 
ed, as in the caſe of thoſe who are preſent when a felony is 
committed, x 


4. THERE is yet another ſpecies of arreſt, wherein both 
| officers and private men are concerned, and that is upon an 
bue and cry raiſed upon a felony committed. An hue (from 
huer, to ſhout) and cry, huteſium et clamor, is the old com- 
mon law proceſs of purſuing, with horn and with voice, all 
felons, and ſuch as have dangerouſly wounded another *. Tt 
is alſo mentioned by ſtatute Weſtm. 2. 3 Edw. I. c. g. and 
4 Edw. I. de officio coronatoris, But the principal ſtatute, 
relative to this matter, is that of Wincheſter, 13 Edw. I. 
c. 1 & 4. which directs, that from thenceforth every coun- 
try ſhall be ſo well kept, that immediately upon robberies 
and felonies committed, freſh ſuit ſhall be made from town 
to town, and from county to county; and that hue and cry 
ſhall be raiſed upon the felons, and they that keep the town 
ſhall follow with hue and cry, with all the town and the 
towns near; and ſo hue and cry ſhall be made from town to 
town, until they be taken and delivered to the ſheriff, And, 
that fuch hue and cry may more effectually be made, the 
hundred is bound by the fame ſtatute, c. 3. to anſwer for 
all robberies therein committed, unleſs they take the felon ; 
which is the foundation of an action againſt the hundred“, 


4 2 Hal, P. C. 7. Bracton J. 3. fr. 2. c. 1. f. 1. Mirr. 
r Stat, 30 Geo. II. c. 24. c. 2. F. 6. 
5 2 Hal. P. C. 82, 83. u See Vol, III. pag. 160, N 
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— aly cry is l ſufhcient, unleſs made with both Horferrieh 
"and fqotmens 4 nd by Ratute, $Geo. II. c. 16. the ct 
tor like officer... xefuling or pogo oo make hue and tt 
forfeits 5¹¹ and 1 whole. vill or diffri& is ſtill in ſten- 
liable to be amerced, according to the law of Alfred, if 4 
felony be committed therein and the felon eſeapes. An 
tution, which hath long prevailed in many of the vaſtern 
' countries, and hath in part been introduced even into the 
f Mogul empire, about the beginning of the laſt century; 
which is ſaid to have effectually delivered that vaſt territory 
from the plague of robbers, by making in ſome plates the 
villages, in others the officers of juſtice, reſponſible” for All 
the robberies committed within their reſpective diſtricts v. 
ue and cry * may be raiſed either by pretept of à juſtice of 
the peace, or by a peace officer, or by any private man that 
knows of a felony. The party raiſing it muſt acquaitit the 
_ conſtable of the vill with all the circumſtances which he 
| knows of the felony, and the perſon of the felon; and 
1 thereupon the conſtable is to ſearch his own town, ind raiſe 
all the neighbouring vills, and make purſuit with horſe and 
foot: and in the proſecution of ſuch hue and cry, the con- 
"Table and his attendants have the ſame powers, protection, 
| and indemnification, as if acting under the warrant of à juſ- 
"tice of the peace. But if a man wantonly or malitiouſy 
" raiſes a hue and cry, without cauſe, he ſhall be . 
, Riſhed s as a diſturber of the public peace . 1» 
© In order to encourage farther the apprehending 61 7 deten 
felons, rewards and immunities are beſtowed on lach 28 bring 
them to juſtice, by divers acts of parliament. The ſtatute 
4 & S W. & M. c. 8. enacts, that ſuch as apprehend a high- 
wayman, and proſecute him to conviction, ſhall receive a re- 
ward of 404. from the public; to be paid to them (or, if 
killed in the endeavour to take him, their executors) by the 
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ſberiff of the county; beſides the horſe, furniture, arms, momey, 
and other goods taken upon the perſon of ſuch robber; with a 
reſeryation of the right of any perſon from whomthe ſame may 
have been ſtolen : to which the ſtatute 8 Geo. II. F. 16. ſu- 
peradds 10 J. to be paid by the hundred indemnified by ſuch 
taking. By ſtatutes 6 & 7 W. III. c. 17. and 15 Geo. II. 
e. 28. perſons apprehending and convicting any offender 
againſt thoſe ſtatutes, reſpecting the coinage, ſhall (in caſe the 
offence be treaſon or felony) receive a reward of forty pounds ; 
or ten pounds, if it oaly amount to counterfeiting the copper 
coin, By ſtatute 10 & 11 W. III. c. 23. any perſon appre- 
hending and proſecuting to conviction a felon guilty of bur- 
glary or private larciny to the value of 5 s. from any ſhop, 
warehouſe, coach-houſe, or ſtable, ſhall be excuſed from all 
pariſh offices. And by ſtatute 5 Ann. c. 31. any perſon ſo 
apprehending and proſecuting a burglar, or felonious houſe- 
breaker, (or, if killed in the attempt, his executors) ſhall be 
entitled to a reward of 40 l. By ſtatute 6 Geo. I. c. 23. per- 
ſons diſcovering, apprehending, and proſecuting to convic- 
tion, any perſon taking reward for helping others to their 
ſtolen goods, ſhall be intitled to forty pounds. By ſtatute 
14 Geo, II. c. 6. explained by 15 Geo. II. c. 34. any per- 
ſon apprehending and proſecuting to conviction ſuch as ſteal, 
or kill with intent to ſteal, any ſheep or other cattle ſpecified 
in the latter of the ſaid acts, ſhall for every ſuch conviction 
receive a reward of ten pounds. Laſtly, by ſtatute 16 Geo. 
II. c. 15. and 8 Geo. III. c. 15. perſons diſcovering, appre- 
hending, and convicting, felons and others being found at 
large during the term for which they are ordered to be tranſ- 
ported, ſhall receive a reward of twenty pounds, 
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mentioned in the preceding chapter, he ought regu 
katly.to be carried before a juſtice. of the peace. And how, 
he is there to be treated, I ſhall next ſhew, ail . 
head, Oy” LAN 


 Fux juſtice, before whom fuck priſons 3 is brought, 3 
boultd: immediately to examine the circumſtances, of the 
crime alleged: and to this end by ſtatute 2 & 3 Ph. & M. 


. 10. he is to take, in writing the examination of ſuch pri- 


ſoner, and the information of thoſe who bring him: Which, 
Mr. Lambard-obſerves *, was the firſt warrant given fox the 
examination of a felon in the Engliſh law. For, at the come, 
mon law, nemo tenebatur prodere ſeipſum; and his fault wag 
not to be wrung out of himſelf, but rather to be diſcovered f 
by other means, and other men. If upon this inguiry it 
manifeſtly appears, either that no ſuch crime was committed, 
or that the ſuſpicion, entertained of the priſoner was wholly. 
groundleſs, in ſuch caſes only it is lawful totally to diſcharge 

him, Otherwiſe he muſt either be committed to priſon, or 
giye bail; that is, put in ſecurities for his appearance, to an- 
ſwer the charge againſt him. This commitment therefore N 
being only for ſafe cuſtody, wherever bail will anſwer the 
ſame intention, it ought to be taken; as in moſt of the in- 
Ferior criqpes ; but in felonies, and other offences of a N g 
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tak nitare, no ball can be a ſecurity equivalent to the a 
cuſtody of the perſon. Per what js there that a man may 
not bs induced to forfeit, to ſave his own life? and what a 
tisfaction or indemnity is it to the public, to ſeine the eſſtcta 
of them who haye bailed a murderer, if the murderer himſelf 
be fyſered to eſpape with impunity ) 'Upon's principle hi- 
lar to which, the Athenian magiſtrates, when they took. 3 
ſolemn oath, never to keep a citizen in bonds that could give. 
three ſureties of the fame quality with himſelf,” did it with an 
exception to ſuch as had embeazled the public money, o 
been guilty: of treaſonable prafices *®, What the nature of: 
bail is, hath been ſhewn in the preceding book *; waa de. 
livery, or bailment, of a perſon to his furetios, upon. their 
giving (together wich bimſelF) ſufficient ſeurity for bis ap 
pearance : he being ſuppoſed to continue in their friendly 
cuſtody, inſtead of going ta gaol. In civil caſes we have 
ſeen that eyery defendant is bailable; but in criminal mat» 
ters it is otherwiſe, Let us therefore inquire, in what caſeg 
n party e wan ar ought b eee 


Any, firſt, to refuſe or delay ta bail any perlon baikable, 


is an offence againſt the liberty of the ſubjeR, in any magiſ- 


trate, by the common law ©: as well as by the ſtatute Weſtm. 


1. 3 Edw. I. c. 15. and the habeas corpus act, 31 Can. wh 


g. 2. And, leſt the intention of the law ſhould: be 


by the juſtices requiring bail to a greater amount than the 


nature of the caſe demands, it is expreſsly declared by ſtatute 
IW. & M. |, 2, c. 1. that exceſſive bail ought not to; he 


requlred: though what bail ſhall be called exceſfive, muſt be 


left to the courts, on conſidering the circumſtances af the 


caſe, to determine. And on the other hand, if the magiſ- . 


trate takes inſufficient bail, he is liable to be fined, if the 


criminal” doth net appear*, Bail may be taken either in 


court, or in ſome particular caſes by-the ſheriff, coroner, or 


other magiſtrate; but moſt uſually by the juſtices of the 
peace, Regularly, in all offences either againſt the common 


Þ Pott, Antiq, b. 1. e. 18, 4 2 Hawk. P. C. 90. 
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| rr 
nn doit 


Aer CCE 
what offences are not bailable. And here I ſhall not conſider 
any one of thoſe caſes in which bail is ouſted by ſtatute, 
from priſoners convicted of particular offences; for then ſuch - 
impriſonment without bail is part of their ſentence and pu- 
niſhment. But, where the impriſonment is only for ſafe cuſ- 
tody before the conviction, and not for puniſhment aſter- 
wards, in ſuch caſes bail is ouſted or taken away, wherever 
the offence is of a very enormous nature : for then the pub- 
lic is entitled to demand nothing leſs.than the higheſt ſecu- 
rity that can be given, viz. the body of the accuſed ; in or- 
der to enſure that juſtice ſhall be done upon him, if guilty. 
Such perſoris therefore, as the author of the mirror obſerves, - 
have no other ſureties but the four walls of the priſon. By 
the antient common law, before d and ſince | the conqueſt, 
all felonies were bailable, till murder was excepted by ſta- 
tute: ſo that perſons might be admitted to bail before con- 
viction almoſt in every caſe. But the ſtatute Weſtm. 1. 
3Edw.1. c. 15. takes away the power of bailing in treaſon, 
and in divers inſtances of felony. The ſtatute x & 2 Ph. & Mar, 
e. 13. gives farther regulations in this matter: and upon the 
whole we may collect, that no juſtices of the peace can bail, 
1. Upon an accuſation of treaſon : nor, 2. Of murder: nor, 
3: In caſe of manſlaughter, if the priſoner be clearly the ſlay- 
er, and not barely ſuſpected to be ſo; or if any indictment 
be found againſt him: nor, 4. Such as, being committed for 
felony, have broken priſon ; becauſe it not only carries a 
preſumption of guilt, but is alſo ſuperadding one felony to, 
another : 5. Perſons outlawed ; 6. Such as have abjured the 


f 2 Hul. P. C. 127. cuſatut per plegios dimitti, practerguam in 
8 c. 2. 4.24. placito de bomicidio, abi ad terrorom aliter 
h 2 Inſt. 189. | fatutum eft, (Glanv. J. 14. c. 1.) 
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rea: . Approversyof whom we ſhall fpeak in aſ\ubſequen! 
chapter, and perſons by them accuſed: N. Perſons taken-withe, 
the mafnour, or in the fact of felony: g. Perſons charged 
with arſon : 10. Exeomfnunicated per ſons, taken by writ de 
 excommunicato capiends : all which are clearly not admiſſible to 
bail by the juſtices.” Others, are of a dubious: nature; d, 
_ 3x, Thieves openly defamed and known : 12. Perfons'elintge 
ect with other felonies, or manifeſt and enormous offences, 
not being of good ſame: and 13. Acceſſories to-felony, that 
labour under the fame want of reputation. Theſe ſeemm 26 
be in the diſcretion of the juſtices, whether bailable r . 
The laſt elafs are ſuch as my be bailed upon offering ſuſſi - 
cient ſurety; as, 14. Perſons of good fame, charged with a 
bare ſuſpicion of manflaughter, or othet inferior hotnicide : 
15. Sueh perſons, being charged with petit larciny ot any 
felony, not before ſpeciſied: or, 16. With being acceſſory 4 
any felony, Laſtly, it is agreed that the court l of king's 
bene (or any judge ® thereof in time of vacation) may 
bail for any crime whatſoever, be it treafon , murder , or 
any other offence, according to —— ef the caſe, 
And herein the wiſdom of the law is very manifeſt. - To als 
low bail to be taken commonly for ſuch enormous crimes, 
would greatly tend to elude the public juſtice : and yet the 
are caſes, though they rarely happen, in which it would be 
hard and unjuſt to confine a man in priſon, though accuſed 
even of the greateſt offence. The law has therefore provided 
-one court, and only one, which has a diſcretionary power of 
bailing in any caſe : except only, even to this high juriſdic- 
tion, and of courſe to all inferior ones, ſuch perſons as are 
1 17 by either bouſe of * ſo 1 CO — * 


* ö i 


12 Hf. 189. bac. 12. Vaugh. nyo? the de. 6 tr 
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Dig. 495. i omnibus bis 4 bels ſole de 
m Skin, 683. Salk, 105, Stra, 917. cuſatus fer plegios dimitti, practerquamt in 
1 Comyns Dig, 497. Placito de homicidio, (Glanv. JI. 14. c. 1.) 


un In the reign of queen Elizabeth it Sciendum tamen guad, in bec placito, non 
was the unanimous opinion of the judges, ſolet accuſatus per Plegias dimitti, miſs ex 

that no court could bail upon a commit- . pr . 15 Ibid, c. 3 518 

ment, for a charge of high treaſon, bß 4 
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fon laſts; or ſuch as are committed — by ail 
of the king's ſuperior courts of juſtice 


Upon the whole, if the offence be not bailable, or the 
party cannot find bail, he is to be committed to the county 
gaol by the mittimus of the juſtice, or warrant under his hand 
and ſeal, containing the cauſe of his commitment; there to 
abide till delivered by due courſe of law. But this impri- 
ſonment, as has been ſaid, is only for ſafe cuſtody, and 
not for puniſhment : therefore, in this dubious interval be- 
tween the commitment and trial, a priſoner ought to be uſed 
with the utmoſt humanity; and neither be loaded with need- 
leſs fetters, or ſubjected to other hardſhips than ſuch as are 
abſolutely requiſite for the purpoſe of confinement only: 
though, what are ſo requiſite, muſt too often be left to the 
diſcretion of the gaolers ; who are frequently a mercileſs race 
bf men, and, by being converſant in ſcenes of miſery, ſteeled 
againſt any tender ſenſation. Yet the law (as formerly held) 
would not juſtify them in fettering a priſoner, unleſs where he 
was unruly, or had attempted an eſcape : this being the hu- 
mane language of our antient lawgivers *, “ cuſtodes poenam 
< {bz commiſſorum non augeant, nec eos torqueant ;, ſed omni ſae- 
& uitia remota, pietategue adhibita, judicia debite waar | 
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cer THE TWENTY THIRD. 


OF THE $SEVERAL MODES OF 
NNO S:8 CU-F-I ON. 


HE next ſtep towards the puniſhment of offenders is 


their proſecution, or the manner of their formal ac- 
cuſation. And this is either upon a previous finding of the 
fact by an inqueſt or grand jury; or without ſuch previous 
finding. The former way is either by preſentment, or in- 


I. A PRESENTMENT, generally taken, is a very compre- 
henſive term; including not only preſentments properly ſo 
called, but alſo inquiſitions of office, and indictments by a 
grand jury. A preſentment, properly ſpeaking, is the notice 
taken by a grand jury of any offence from their own know- 
lege or ;obſervation *, without any bill of indictment laid 
before them at the ſuit of the king. As, the preſentment of 
a nuſance, a libel, and the likez upon which the officer of 
the court muſt afterwards frame an indictmentꝰ, before the 
party preſented can be put to anſwer it. An 3 of 
office is the act of a jury, ſummoned by the proper officer to 
enquire of matters relating to the crown, upon evidence laid 
before them. Some of theſe are in themſelves convictions, 
and cannot afterwards be traverſed or denied ; and therefore 
the inqueſt, or jury, ought to hear all that can be alleged 
on both ſides, Of this nature are all inquiſitions of fels 


Lamb. Eirenarch, I. 4. c. 5. v» a luft, 739. | 2 
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de ſe; of fight i in perſons accuſed of felony; of deodands, 
and the like; and preſentments of petty offences in the 
ſheriff's tourn or court- leet, whereupon the preſiding officer 
may ſet a fine. Other inquiſitions may be afterwards tra- 
verſed and examined; as particularly the coroner's inquiſi- 
tion of the death of a man, when it finds any one guilty of 
homicide: for in ſuch caſes the offender ſo preſented muſt 
be arraigned upon this inquiſition, and may diſpute the truth 
of it; which brings it to a kind of indictment, the moſt. 
uſual and effectual means of proſecution, and into which we 
will therefore enquire a little more minutely. 


II. Ax indifment © is a written accuſation of one or more 
perfons of a crime or miſdemeſnor, preferred to, and pre- 
Ented upon oath by, a grand jury. To this end the ſheriff 
of every county is bound to return to every ſeſſion of the 
peace, and every commiſſion of yer and terminer, and of ge- 
meral gaol delivery, twenty four good and lawful men of the 
aunty, ſome out of every hundred, to enquire, preſent, do, 
and execute all thofe things, which on the part of our lord 
the king ſhall then and there be commanded them. They 
ought to be freeholders, but to what amount is uncertain * : 
which ſeems to be caſus omiſſus, and as proper to be ſupplied 
dythelegiſlature as the qunlifications of the petit jury; which 
Were formerly equally vague and uncertain, but are now 
ſettled by ſeveral acts of parliament. However, they are uſu- 
ally gentlemen of the beſt figure in the county. As many as 
appear upon this panel, are ſworn upon the grand jury, to 
the amount of twelve at the leaft, and not more than twenty 
three; that twelve may be a majority. Which number, as 
well as the conſtitution itſelf, we find exactly deſcribed, ſo 
early as the laws of king Ethelred I. Exeant ſentores duo- 
« decim thani, et pracfettus cum eis, et jurent ſuper ſanctuarium 
« gqued eis in manus datur, guad nolint ullum innecentem accu- 
« ſare, nec aliquem noxium celare.” In the time of King 
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Richard the firſt (according to Hoveden) the - proceſs of 
electing the grand jury, ordained: by that prince, was as 
follows: four knights were to be taken from the county 
at large, who choſe two more out of every hundred; 
which two aſſociated to themſelves ten other principal free- 
men, and thoſe twelve were to anſwer concerning all parti- 
culars relating to their own diſtrict. This number was 
probably found too large and inconvenient ; but the traces 
of this inſtitution ſtill remain, in that ſome of the jury 
muſt be ſummoned out of every hundred. This grand jury 
are previouſly inſtructed in the articles of their enquiry, by 
a charge from the judge who preſides upon the bench. 
They then withdraw, to fit and receive indictments, which. 
are preferred to them in the name of the king, but at the ſuit 
of any private proſecutor ; and they are only to hear evidence 
on behalf of the proſecution : for the finding of an indict- 
ment is only in the nature of an inquiry or accuſation, 
which is afterwards to be tried and determined; and the 
grand jury are only to inquire upon their oaths, whether 
there be ſufficient cauſe to call upon the party to anſwer 
it, A grand jury however ought to be thoroughly perſuaded 
of the truth of an indictment, ſo far as their evidence goes 
and not to reſt ſatisfied merely with remote probabili- 
ties: a doctrine, that might be applied to very 2 


purpoſes i. 


THz ad jury are ſworn to enquire, only for the body 
of the county, pro carpore comitatus ; and therefore they can- 
not regularly enquire of a fact done out of that county for 
which they are ſworn, unleſs particularly enabled by act of 
parliament. And to ſo high a nicety was this matter antiently 
carried, that where a man was wounded in one county, and 
died in another, the offender was, at common law indict- 
able in neither, becauſe no complete act of felony was done 
in any one of them: but by ſtatute 2 & 3 Edw. VI. c. 24. 
he is now indictable in the county where the party died. 


K State Trials. IV. 183. 
And 
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no by ſtatute 2 Geo. II. c. 21. if the ſtroke or poiſonin 

be in Wa land, and the death upon the ſea or out of P | 
or, vice verſe; the offenders and their acceſſories may be 
indicted in the county where either the death, poiſoning, or 
ſtroke ſhall happen. And ſo in ſome other caſes: as parti- 
cularly, where treaſon is committed out of the realm, it 
may be inquired of in any county within the realm, as the 
king ſhall direct, in purſuance of ſtatutes 26 Hen. VIII. 
c. 13. 33 Hen. VIII. c. 23. 35 Hen. VIII. c. 2. and 5 & 6 
Edw. VI. c. 11. Murders alſo, whether committed in Eng- 
land or in foreign parts , may by virtue of the ſtatute 33 Hen. 
VIII. c. 23. be inquired of and tried by the king's ſpecial 
commiſſion in any ſhire or place in the kingdom, By ſtatute 
10 & II W. III. c. 25. all robberies and other capital crimes, 
committed in Newfoundland, may be inquired of and tried 
in any county in England. Offences againſt the black act, 

9 Geo. I. c. 22, may be inquired of and tried in any county 
of England, at the option of the proſecutor, So felonies in 
deſtroying turnpikes, or works upon navigable rivers, erected 
by authority of parliament, may by ſtatutes 8 Geo. II. c. 20. 
and 7 Geo, III. c. 40. be inquired of and tried in any adja- 
cent county. And felonies committed out of the realm, in 
burning or deſtroying the king's ſhips, magazines, or ſtores, 
may by ſtatute 12 Geo, III. c. 24. be inquired of and tried in 
any county of England, or in the place where the offence is 
committed® But, in general, all offences muſt be inquired 
into as well as tried in the county where the fact is committed. 
Yet if larciny be committed in one county, and the goods 
carried into another, the offender may be indicted in either; 
for the offence is complete in both. But for robbery, burgla- 
ry, and the like, he can only be indicted where the fact was 
actually committed: for though the carrying away and keep- 
ing of the goods is a continuation of the original taking, and 
is therefore larciny in the ſecond county, yet it is not a rob- 
bery or burglary in that juriſdiction. And if a perſon be in- 


h Ely's caſe, at the old bailey, Dec, Geo, III. in the caſe of Richard Mortis 
ſell 1720, on a caſe'referred from the old bailey, 
i yo hold by all the judges, HB. 11 + 1 Hah P. C. 307. 4 
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dicted in "one county for larciny of goods originally taken in 
another, and be thereof convicted or ſtands mute, he ſhall 
not be admitted to his clergy z provided the original taking 
be attended with ſuch circumſtances, as would have ouſted 
him of his clergy by virtue of any ſtatute made previous to 


the year 1691 


Waex the grand jury have heard the evidence, if they 
think it a groundleſs accuſation, they uſed formerly to en- 
dorſe on the back of the bill, © zgnoramas;” or, we know 
nothing of it; intimating, that though the facts might poſ- 
ſibly be true, that truth did not appear to them : but 
now, 1 aſſert in Engliſh, more abſolutely; “not a true 
bill ;” or {which is the better way) © not found” and 
then the party is diſcharged without farther anſwer, But 

a freſh bill may afterwards be preferred to a ſubſequent 
* jury. If they are ſatisfied of the truth of the accuſa- 
tion, they then endorſe upon it, „a true bill;” antiently, 
Chilla vera. The indictment is then ſaid to be found, and 
the party ſtands indicted. But, to find a bill, there muſt at 
leaſt twelve of the jury agree: for ſo tender is the law of 
England of the lives of the ſubjects, that no man can be 
convicted at the ſuit of the king of any capital offence, un- 
leſs by the unanimous voice of twenty four of his equals and 
neighbours : that is, by twelve at leaſt of the grand jury, in 
the firſt place, aſſenting to the accuſation; and afterwards, 
by the whole petit jury, of twelve more, finding him guilty 
upon his trial. But, if twelve of the grand jury aſſent, 
it is a good preſentment, though ſome of the reſt diſagree v. 
And the indictment, when ſo found, is publicly delivered 
into court, 


| InDICTMENTS muſt have a preciſe and ſufficient certainty. 
Ny ſtatute 1 Hen. V. ci 5. all indictments muſt ſet forth the 
chriſtian name, ſirname, and addition of the ſtate and degree, 
myſtery, town, or place, and the county of the affender : and 
all this to identify his perſon. The time, and place, are alfo to 
he aſcertained, by naming the day, and townſhip, in which 
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fact was committed: though a miſtake in theſe points is 
Jo general not held to be material, provided the time be aid 
previous to the finding of the indictment, and the placꝭ to be 
within the juriſdiction of the court; unleſs where the place 
is laid, not merely as a venue, but 45 part of the deſcription 
of the fact a. But ſometimes the time may be very material, 
where there is any limitation in point of time affigned for the 
proſecution of offenders; as by the ſtatute 7 Will. III. c. 3. 
which enacts, that no proſecution ſhall be had for any of the 
treaſons or miſpriſions therein mentioned (except an aſſaſſina- 
tion deſigned or attempted on the perſon of the king) unleſs 
the bill of indictment be found within three years after the 
offence committed ® : and, in caſe of murder, the time of 
the death muſt be laid within a year and a day after the mor- 
tal ſtroke was given. The offence itſelf muſt alſo be ſet forth 
with clearneſs and certainty : and in ſome crimes particular 
words of art muſt be uſed, which are ſo appropriated by the 
law to expreſs the preciſe idea which it entertains of the of- 
Fence, that no other words, however ſynonymous they may 
ſeem, are capable of doing it. Thus, in treaſon, the facts 
mult be laid to be done, treaſonably, and againſt his alle- 
90 giance ;” antiently “ proditorie et contra kgeantiae ſuae debi- 
eum elſe the indictment is void. In indictments for mur- 
der, i it is neceſſary to ſay that the party indicted * murdered;” 
not * killed” or © flew,” the other; which till the late Auibiide 
was expreſſed in Latin by the word © murdravit®.” In all 
indictments for felonies, the adverb © feloniouſly, felonice,” 
muſt be uſed ; and for burglaries alſo, burglariter,”* or in 
Engliſh, << burglacioully) and all theſe to aſcertain the in- 
tent. In rapes, the word © rapuit,” or ( raviſhed,” is neceſ- 
ſary, and muſt not be expreſſed by any periphraſis ; in order 
to render the crime certain. So in larcinies alſo, the words 
felonice cepit et aſportavit, feloniouſſy took and carried 
away, are neceſſary to every indictment; for theſe only cun 
expreſs the very offence. Alſo in indictments for murder, 
the length and depth of the wound ſhould in rr 
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preſſed, iti order that it may appear to the court to have been 
of a mortal nature : but if it goes through the body, then 
it's dimenſions are immaterial, for that is apparently ſufficient 
to have been the cauſe of the death. Alſo where a limb, or 
the like, is abſolutely cut off, there ſuch deſcription is im- 
poſſibles, Laſtly, in indictments the value of the thing, 
which is the ſubject or inſtrument of the offence, muſt ſome- 
times be expreſſed. In indictments for larcinies this is neceſ- 
ſary, that it may appear whether it be grand or petit larci- 
ny; and whether entitled or not to the benefit of clergy: in 
homicide of all ſorts it is neceſſary; as the weapon with 
which it is committed, is forfeited to the king as 2 deo- 


. 


| Tur remaining methods of proſecution are without any 

previous finding by a jury, to fix the authoritative ſtamp of 
veriſimilitude upon the accuſation. One of theſe, by the 
common law, was when a thief was taken with the mainour, 
that is, with the thing ſtolen upon him, in manu. For he 
might, when ſo detected flagrante delictlo, be brought into 
court, arraigned, and tried, without indictment : as by the 
Daniſh law he might be taken and hanged upon the ſpot, 
without accuſation or trial *, But this proceeding was taken 
away by ſeveral ſtatutes in the reign of Edward the third *; 
though in Scotland a fimilar proceſs remains to this day 15 
So that the only ſpecies of proceeding at the ſuit of the king, 
without a previous indictment or preſentment by a grand 
jury, now ſeems to be that of information, | 


III. IxroRMATIOxs are of two ſorts; firſt, thoſe which 
are partly at the ſuit of the king, and partly at that of a ſub- 
ject ; and ſecondly, ſuch as are only in the name of the king. 
The former are uſually brought upon penal ftatutes, which 
inflict a penalty upon conviction of the offender, one part to 
the uſe of the king, and another to the uſe of the informer ; 
and are a ſort of 0 tam actions, (the nature of Which was 


1 122, | s 2 Hal. P. C. 149. 
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explained in a former volume) only carried on by a crimi- 
nab inſtead of a civil proceſs: upon which I ſhall therefore 
only obſerve, that by the ſtatute 31 Eliz. c. 5. no proſecu- 
tion upon any penal ſtatute, the ſuit and benefit whereof are 
limited in part to the king and in part to the proſecutor, can 
be brought by any common informer after one year is ex- 
pired ſince the commiſſion of the offence ; nor on behalf of 
the ctown after the lapſe of two years longer; nor, where 
te forfeiture is originally given only to the king, can ſuch 
profecution be had after the expiration of two years from the 
commiſſion of the offence. 


THe informations, that are exhibited in the name of the 
| king alone, are alſo of two kinds: firſt, thoſe which are 
truly and properly his own ſuits, and filed ex officio. by his 
own immediate officer, the attorney general: ſecondly, thoſe 
in which, though the king is the nominal proſecutor, yet it 

is at the relation of ſome private perſon or common informer ; 
and they are filed by the king's coroner and attorney in the 
court of king's bench, uſually called the maſter of the crown- 
office, who is for this purpote the ſtanding officer of the pub- 
lic. The objects of the king's own proſecutions, filed ex 
efficio by his own attorney general, are properly ſuch, enor- 
mous miſdemeſnors, as peculiarly tend to diſturb or endanger 
his government, or to moleſt or affront him in the regular 
diſcharge of his royal functions. For offences ſo high and 
dangerous, in the puniſhment. ox prevention of which a mo- 
ment's delay would be fatal, the law has given to the crown 
the power of an immediate proſecution, without waiting for 
any previous application to any other tribunal : which power, 
thus neceſlary, not only to the eaſe and ſafety, but even to the 
very exiſtence of the executive magiſtrate, was originally re- 
ſerved in the great plan of the Engliſh conſtitution ; wherein 
proviſion is wiſely made for the due preſervation of all it's parts. 

The objects of the other ſpecies of informations, filed by the 
maſter of the crown-office upon the complaint or relation of 
2-private {ubject, are any groſs and notorious miſdemeſnors 


k 4 See Vol. III. rag. 160. 
Tiots, 
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riots, batteries, libels, and other immoralities of an atrocious 
kind v, nat peculiarly tending to diſturb the government (for 
thoſe are left to the care of the attorney general) but which, 
on account of their magnitude or pernicious example, de» 
ſerve the moſt public animadverſion. And when an infor- 
mation is filed, either thus, or by the attorney general af- 
icio, it muſt be tried by a petit jury of the county where the 
offence ariſes: after which, if the defendant be found ban 
he muſt reſort to the court for his puniſhment. | 


— can be no doubt but that this mode of — 
tion, by information (or ſuggeſtion) filed on record by the 
king's attorney general, or by his coroner or maſter of the 
crown office in the court of king's bench, is as antient as the 
common law itfelf *, For as the king was bound to proſe- 
cute, or at leaſt to lend the ſanction of his name to a proſe» 
cutor, whenever a grand jury informed him upon their oaths 
that there was a ſufficient ground for inſtituting a criminal 
ſuit; ſo, when theſe his immediate officers were otherwiſe 
ſufficiently aſſured that a man had committed a groſs miſde- 
meſnor, either perſonally againſt the king or his govern- 
ment, or againſt the public peace and good order, they were 
at liberty, without waiting for any farther intelligence, to 
convey that information to the court of king's bench by a 
{ſuggeſtion on record, and to carry on the preſecution in his 
majeſty's name. But theſe informations (of every kind) are 
confined by the conſtitutional law to mere miſdemeſnors on- 
ly: for, wherever any capital offence is charged, the fame 
law requires that the accuſation be warranted by the oath. of 
twelve men, before the party ſhall be put to anſwer it. 
And, as to thoſe offences, in which informations were al- 
| lowed as well as indictments, fo long as they were confined 
to this high and reſpectable juriſdiction, and were carried on 
in a legal and regular courſe in his majefty's court of king's 
bench, the ſubject had no reaſon to complain. The fame 
notice was given, the ſame proceſs was iſſued, the ſame pleas 
were allowed, the ſame trial by jury was had, the ſame 
” wv 2 Hawk, P. C. 260, x 1 Show. 118. 


U 3 judgment 
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judgment was given by the ſame judges, as if the proſecution 
had originally been by indictment. But when the ftatute 
3 Hen. VII. c. t. had extended the juriſdiction of the court 
of ſtar-· chamber, the members of which were the ſole judges 
of the law, the fact, and the penalty; and when the ſtatute 
11 Hen. VII. c. 3. had permitted informations to be brought 
by any informer upon any penal ſtatute, not extending to 
life or member, at the aſſiſes or before the juſtices of the 
peace, who were to hear and determine the ſame according 
to their own diſcretion ; then it was, that the legal and or- 


derly juriſdiction of the court of king's bench fell into diſuſe 


and oblivion, and Empſon and Dudley (the wicked inſtru- 
ments of king Henry VII) by hunting out obſolete penal · 
ties, and this tyrannical mode of proſecution, with other 
oppreſſive devices v, continually harraſſed the ſubject and 


| ſhamefully inriched ihe crown, The latter of theſe acts was 


foon indeed repealed by ſtatute 1 Hen. VIII. c. 6. but the 
court of ſtar- chamber continued in high vigour, and daily 
increaſing it's authority, for more than a 1 W 
till OE aboliſhed by ſtatute 16 Car. I. c. 10. 


Vo this diſſolution the old common law * authority of 
the court of king's bench, as the cuſfos morum of the nation, 
being found neceſſary to reſide ſomewhere for the peace and 
good government of the kingdom, was again reviyed in prac» 
tice . And it is obſervable, that, in the ſame act of parlia- 
ment which aboliſhed the court of ſtar- chamber, a convic- 
tion by information is expreſsly reckoned up, as one of the 


legal modes of conviction of ſuch perſons, as ſhould offend 


a third time againſt the proviſions of that ſtatute d. It is 


true, fir Matthew Hale, who preſided in this court ſoon after 


the time of ſuch revival, is ſaid © to have been no friend to 


this method of wem and, if ſo, the reaſon of ſuch 
bis diſlike was probably the ill uſe, which the maſter of the 


Y 1 And, 157. 1657.) 2 Sid. 71. 1 Sid. 152, 
8 464. d Stat. 16 Car. I. c. 10, 96% 

tyl. Rep. 217. 245. Styl. pract. © 5 Mod. 460. 
975 tit, RIS: (edit, , | 
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crown office then made of his authority, hy n che 
ſubject to be harraſſed with vexatious informations, wh renn 
ever applied to by any malicious or revengeful pr > 
rather than his doubt of their legality, or propriety. upon ur- 
gent-occaſions 4, For the power of filing informations, with=, 
out any control, then reſided in the breaſt of the maſter ; 

and, being filed in the name of the king, they ſubjected the 
proſecutor” to no coſts, though on trial they proved to be 

groundleſs. This oppreſſive uſe. of them, in the times pre- 
ceding the revolution, occaſioned a ſtruggle, ſoon after th 

aeceſſion of king William e, to procure a declaration of their 
illegality by the judgment of the court of king's bench. But 
ſir John Holt, who then preſided there, and all the judges, 
were clearly of opinion, that this proceeding was grounded 
on the common law, and could not be then impeached. 

And, in a few years afterwards, a more temperate remedy. 
was applied in parliament, by ſtatute 4 & 5 W. & M. c. 18, 
which enacts, that the clerk of the crown ſhall not file an 

information without expreſs direction from the court of 
king's bench: and that every proſecutor, permitted to pro- 
mote ſuch information, ſhall give ſecurity by a recognizance 
of twenty pounds (which now ſeems to be too ſmall a ſum) 
to proſecute the ſame with effect; and to pay coſts to the 
defendant, in caſe he be acquitted thereon, unleſs the judge, 
who tries the information, ſhall certify there was reaſonable 
cauſe for filing it; and, at all events, to pay coſts, unleſs 
the information ſhall be tried within a year after iſſue joined, 

But there is a proviſo in this act, that it ſhall not extend to 
any other informations, than thoſe which are exhibited by 
the maſter of the crown-office ; and, conſequently, infor- 
mations at the king's own ſuit, filed by his attorney Seng 
ral, are no way reſtrained-thereby. | 5 


Turk is one ſpecies of informations, ſtill farther 1701 
lated by ſtatute 9 Ann. c. 20. viz. thoſe in the nature of 4 
writ of quo warranta; which was ſhewn, in the preceding 
volume i, to be a remedy given to the crown againſt ſuch. as 


a 301. 1 Sid. 174. 141. Fart. 367. 1 Show, 106, 
4 M, IW. & M. 5 Mod, 459. Comb. U See Vol, III. Pay 366. 


gn Puvavt Boon 
had uſurped or intruded into any office or franchiſe; - The 
modern information tends to the ſame purpoſe as the antient 
writ, being generally made uſe of to try the civil rights of 
ſuch franchiſes; though it is commenced in the ſame man- 
ner as other informations are, by.leave of the court, or at 
the will of the attorney general: being properly a criminal 
proſecution, in order to fine the defendant for his uſurpation, 
as well as to ouſt him from his office ; yet uſually ee 
at en as merely a civil proceeding, 


| ee are all the methods of uroſecution at ke ſuit of 
| ht the king. There yet remains another, which- is merely at 
the ſuit of the ſubject, and is called an appeal. 17 | 


IV. An appeal, in the ſenſe wherein it is here uſed, does 
not ſignify any complaint to a ſuperior court of an injuſtice. 
done by an inferior one, which is the general uſe of the 
word ; but it here means an original ſuit, at the time of it's 
firſt commencement S. An appeal therefore, when ſpoken 

of as a criminal proſecution, denotes an accuſation by a pri- 

vate ſubject againſt another, for ſome heinous crime; de- 

on mäaanding puniſhment on account of the particular injury 

on ſuffered, rather than for the offence againſt the public. As 

| this method of proſecution is ſtill in force, I cannot omit ta, 
mention it: but, as it is very little in uſe, on account of the 

great nicety required in conducting it, I ſhall treat of it very 

briefly; referring the ſtudent for more particulars to other 

more voluminous compilations b. N 


a ĩ 


THis private proceſs, for the puniſhment of public 
crimes, had probably it's original in thoſe times, when a 
private pecuniary. ſatisfaction, called a weregild, was con- 
ſtantly paid to the party injured, or his relations, to expiate 
enormous offences. This was a cuſtom derived to us, in 
common with other northern nations i, from our anceſtors, 


. 8 It is derived from the French, ap- ſignifies the ſame as the ordinary ſenſe of 
ce peller, the verb active, which figni- “appeal in Engliſh, 
fies to call upon, ſummon, or challenge h 2 Hawk, P. C. ch. 24, 
one; end not the verb neuter, which i Stiernh. de jure Sueon, . 3. c. 4. 


the 
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the antient Germans; among whom according to Tacitus &, 
luitur homicidium certo armentorum ac pecorum numero; reci- 
« pitgue ſatisfatTionem uni verſa domus . In the ſame man- 
ner by the Iriſh Brehon law, in caſe of murder, the Brehon 
or judge was uſed to compound between the murderer, and 
the friends of the deceaſed who proſecuted him, by cauſing 
the malefactor to give unto them, or to the child or wife of 
him that was flain, a recompenſe which they called an 
eriach n. And thus we find in our Saxon laws (particularly 
thoſe of king Athelſtan a) the ſeveral weregilds for homicide 
eſtabliſhed in progreſſive order, from the death of the ceorl 
or peaſant, up to that of the king himſelf . And in the 
laws of king Henry I, we have an account of what other 
offences were then redeemable by weregild, and what were 
not ſo 1. As therefore, during the continuance of this cuſ- 
tom, a proceſs was certainly given, for recovering the were= 
gild by the party to whom it was due ; it ſeems that, when 
theſe offences by degrees grew no longer redeemable, the 
private proceſs was ſtill continued, in order to inſure the 
infliction of puniſhment upon the offender, though the party 
injured was allowed no pecuniary compenſation for the of- 
fence. 


Bur, though appeals were thus in the nature of proſecu+ 
tions for ſome atrocious injury committed more immediately 
againſt an individual, yet it alſo was antiently permitted, 


* de M. G. c. 21. 
And in another place, (c. 12.) De- 
* lietis, pro modo poenarum, equorum pe- 


cc corumgue numero convifti multantur. 


Pars mulctae regi vel civitati ; pars ipfi ' 


© gut windicatur, wel propinguis ejus, ex- 
« ſelxitur.“ 

m Spenſer's ſtate of Ireland, pag. 1 513. 
edit, Hughes, 

n Judic. Civit, Lund, Wilk. 71. 

© The weregild of a ceorl was 266 
thrymſas, that of the king 30000 each 
thrymſa being equalto about a ſhilling of 
our preſent money, The weregild of a 


ſubject was paid entirely to the relations 


of the party ſlain : but that of the king 
was divided; one half being paid to the 
public, the other to the royal family, 

p c. 12. | 

q In Turkey this principle is ſtill ear- 
ried ſo far, that even murder is never 


proſecuted by the officers of the govern- 


ment, as with us. It is the buſineſs of 
the next relations, and them only, to 
revenge the ſlaughter of their kinſmen : 
and if they rather chooſe (as they ge- 
nerally do) to compound the matter for 
money, nothing more is ſaid about it, 
(Lady M, W, Montague, lett, 42+ ) 


that, 
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that any ſubject might appeal another ſubject of high-trea- 
ſon, either in the courts of common law *, or in parliament, 
or (for treaſons committed beyond the ſeas) in the court of 
the high conſtable and marſhal. The cognizance of appeals 
in the latter till continues in force; and ſo late as 1631 
there was a trial by battel awarded in the court of chivalry, 
on ſuch an appeal of treaſon * : but that in the firſt was vir- 

zually aboliſhed : by the ſtatutes 5 Edw. III. c. . and 25 Edw.. 
III. c. 24. and in the ſecond expreſsly by ſtatute 1 Hen, IV. 
c. 14. So that the only appeals now in force, for taings done 

within the realm, are n of felony and ** | 

An appeal of felmy may be brought for crimes cone 
either againſt the parties themſelves, or their relations. The 
crimes againſt the parties themſelves are larciny, rape, and 
arſon. And for theſe, as well as for mayhem, the perſons 
robbed, raviſhed, maimed, or whoſe houſes are burnt, may 
inſtitute this private proceſs. The only crime againſt one's 
relation, for which an appeal can be brought, is that of #:/l- 


ing him, by either murder or manſlaughter. But this can- 


not be brought by every relation : but only by the wife for 
the death of her huſband, or by the heir male for the death 
of his anceſtor ; which heirſhip was alſo confined, by an or- 
dinance of king Henry the firſt, to the four neareſt degrees 
of blood v. It is given to the wife, on account of the loſs: 
of her huſband : therefore, if ſhe marries again, before ar 
pending her appeal, it is loſt and gone; or, if ſhe marries 
after judgment, ſhe ſhall not demand execution. The heir, as 
was ſaid, muſt alſo be heir male, and ſuch a one as was the 
next heir by the courſe of the common law, at the time of 
the killing of the anceſtor, But this rule has three excep- 
tions: 1, If the perſon killed leaves an innocent wife, ſhe 
only, and not the heir, ſhall have the appeal: 2. If there be no 
wife, and the heir be accuſed of the murder, (he perſon, h 


en de „ Hal. P. C, 349. 
By Donald lord Rea againſt David u Mirr. c. 2. 5. 7. 
Ramſey. (Ruſhw. vol. 2. Part. 2. ** 12 — 

112.) | 8 
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next to him would have been heir male, ſhall bring the? ap- 
peal ; 3. If the wife kills her huſband, the heir may apps 
her of the death, And, by the ſtatute of Glouceſter, 
6 Edw. I. c. 9. all appeals of death muſt be ſued within a 
year and a day after the completion of the felony by the death 
of the party : which ſeems to be only declaratory of the old 
common law; for in the Gothic conſtitutions we find the 
ſame praeſcriptio annalis, quae currit adverſus actorem, fi de 
ce homicica ei non conſtat intra annum a caede fatta, nec quen- 
6 quam interea arguat et accuſet '.” 


T.HESE appeals may be brought, previous to any indi- 
ment; and, if the appellee be acquitted thereon, he cannot 
be afterwards indicted for the ſame offence. In like manner 
as by the old Gothic conſtitution, if any offender gained a 
verdict in his favour, when proſecuted by the party injured, 
he was alſo underſtood to be acquitted of any crown proſe- 
cution for the ſame offence “: but, on the contrary, if he 
made his peace with the king, ſtill he might be proſecuted 
at the ſuit of the party. And fo, with us, if a man be ac- 
quitted on an indictment of murder, or found guilty, and 
pardoned by the king, ſtill he ought not (in ſtrictneſs) to go 
at large, but be impriſoned or let to bail till the year and day 
be paſt, by virtue of the ſtatute 3 Hen. VII. c. 1. in order 
to be forthcoming to anſwer any appeal for the ſame felonyy 
not having as yet been puniſhed for it: though, if he hath 
been found guilty of manſlaughter on an indictment, and 
hath had the benefit of clergy, and ſuffered the judgment of 
the law, he cannot afterwards be appealed ; for it is a maxim 
in law, that nemo bis punitur pro eodem delicto. Before 
this ſtatute ' was made, it was not uſual to indict a man 
for homicide within the time limited for appeals; which 
produced very great rr of which more FORE 
after *. 


Ir the appellee be acquitted, the appellor (by virtue of the 
| ſtatute of Weſtm. 2. 13 Edw. I. c. 12.) ſhall ſuffer one 
v Stiernh, de jure Goth, J. 3. C. 4. w Bid. I. 1. c. 5. 
* Sec page 335. | 


year's 
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year's impriſonment, and pay a fine to the king, beſides te- 
ſtitution of damages to the party for the impriſonment and in- 
ſamy vrhich he has ſuſtained : and, if the appellot be incapable 
to make reſtitution, his abettors ſhall do it for him, and alſo be 
liable to impriſonment. This proviſion, as was foreſeen by 
the author of Fleta v, proved a great diſcouragement to ap- 
peals; ſo that thenoeforward they ceaſed to be in common 
uſe. 


Ir the appellee be found guilty, he ſhall ſuffer the ſame 
judgment, as if he had been convicted by indictment :- but 
with this remarkable difference; that on an indictment, 
which is at the ſuit of the king, the king may pardon and 
remit the execution; on an appeal, which is at the ſuit of 
a private ſubject, to make an atonement for the private 
wrong, the king can no more pardon it, than he can remit 
the damages recovered on an action of battery *, In like 
manner as, while the weregild continued to be paid as a fine 
for homicide, it could not be remitted by the king's autho- 
rity . And the antient ufage was, ſo late as Henry the 
fourth's time, that ali the relations of the flain ſhould drag 
the appellee to the place of execution ®; a cuſtom, founded 
upon that ſavage ſpirit of family reſentment, which prevailed 
univerſally through Europe, after the irruption of the 
northern nations, and is peculiarly attended to in their ſe- 
veral codes of law ; and which prevails even now among the 
wild and untutored inhabitants of America: as if the finger 
of nature had pointed it out to mankind, in their rude and 
uncultivated ſtate ©, However, the punjſhment of the of- 
fender may be remitted and diſcharged by the concurrence of 
all parties intereſted ; and as the king by his pardon may 
fruſtrate an indictment, ſo the appellant by his releaſe may 
diſcharge an appeal * : nam quilibet poteſt renunciare jars, pre 
« fe introducto. 


V I. 1. c. 34. F. 48. b M. 11 Hen. IV. ta. 3 Inſt, 137. 
2 2 Hawk. P. C. 39a. © Robertſon Cha. V. i. 45. 
2 LL. Eam. &. CO ; 41 Hal, P. C. 9. 
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Tus are the ſeveral methods of proſecution inſtituted by 
the laws of England for the puniſhment of offences ; of 
which that by indictment is the moſt general. I ſhall 
therefore confine my ſubſequent obſervations principally ta 
this method of proſecution ; remarking by the way the moſt 
material variations that may ariſe, from the method of pro- 
ceeding by either information or appeal, 


OI oor wo ER Ie Pe reg K — — — — 
— 8 - —— 


8 
94 


1 - 
k 1 * 
L S 3 > * & 
„ . 
31 f 5 PU BLIS Book 
44. - = 0 — ; he 4. * 14 191 
1 * fa , 


CHAPTER THE TWENTY FOURTH... 


Or PROCESS vyox ax INDICTMENT. 


E are next, in the fourth place, to inquire into the 
manner of iſſuing proceſs, after indictment found, to 
bring in the accuſed to anſwer it. We have hitherto ſup- 
poſed the offender to be in cuſtody before the finding of the 
indictment; in which caſe he is immediately to be arraigned 
thereon. But if he hath fled, or ſecretes himſelf in capital 
caſes; or hath not, in ſmaller miſdemefnors, been bound 
over to appear at the aſſiſes or ſeſſions, ſtill an indictment 
may be preferred againſt him in his abſence ; ſince, were he 
preſent, he could not be heard before the grand jury againſt 
it. And, if it be found, then proceſs muſt iſſue to bring 


him into court; for the indictment cannot be tried, unleſs 
| he' perſonally appears: according to the rules of equity in 


all caſes, and the expreſs proviſion of ſtatute 28 Edw. III. 
c. 3. in capital ones, that no man ſhall be put to un! 
without being brought to anſwer by due proceſs or e 


Tx proper proceſs on an indichment for any petty wiſdes 
meſnor, or on a penal ſtatute, is a writ of venire facras, which 
is in the nature of a ſummons to cauſe the party to appear. 
And if by the return to ſuch venire it appears, that the party 
hath lands in the county whereby he may de diftreined, then 


a diſtreſs infinite ſhall be iſſued from time to time till he ap- 


pears. But if the ſheriff returns that he hath no lands in his 
bailiwick, then (upon his non-appearance) a writ of capias 
| ſhall 
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ſhall iſſue, which commands the ſheriff to take his body, and 
have him at the next aſſiſes; and if he cannot be taken upon 
the firſt capias, a ſecond, and a third ſhall iſſue, called an alias, 
and a pluries capias. But, on indictments for treaſon or fe- 
lony, a capias is the firſt proceſs : and, for treaſon or homi- 
cide, only one ſhall be allowed to ifſue *, or two in the caſe 
of other felonies, by ſtatute 25 Edw. III. c. 14. though the 
uſage is to iſſue only one in any felony ; the proviſions of this 
ſtatute being in moſt caſes found impracticable d. And ſo, 
in the caſe of miſdemeſnors, it is now the uſual practice for 
any judge of the court of king's bench, upon certificate of 
an indictment found, to award a writ of capias immediately, 
in order to bring in the defendant. But if he abſconds, and 
it is thought proper to purſue him to an outlawry, then a 
greater exactneſs is neceſſary. For, in ſuch caſe, after the 
ſeveral writs have iſſued in a regular number, according to 
the nature of the reſpective crimes, without any effect, the 
oftender ſhall be put in the exigent in order to his outlawry : 
that is, he ſhall be exacted, proclaimed, or required to ſur- 
render, at five county courts ; and if he be returned guinto 
exattus, and does not appear at the fifth exaction or requiſi- 
tion, then he js adjudged to be outlawed, or put out of the 
protection of the law; ſo that he is incapable of taking the 
benefit of it in any reſpect, either by bringing actions or 
otherwiſe. 


Tur puniſhment, for outlawries upon indictments for mif- 
demeſnors, is the ſame as for outlawries upon civil actions ; 
(of which, and the previous proceſs by writs of capias, exigi 
faciat, and proclamation, we ſpoke in the preceding book 7) 
viz. forfeiture of goods and chattels. But an outlawry in 
treaſon or felony amounts to a conviction and attainder of the 
offence charged in the indictment, as much as if the offender 
had been found guilty by his country l. His life is however 
Noe wen ann of the law, as hath formerly e 


a * 8 6. I, © See Vol, III. pag. 283, 4. 
* 2 Hal, F. C. 193. 4 z Hal. P. C. 205, 
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obſerred : and though antiently an e felon was faid 
to have caput lupinum, and might be knocked on the head like 
a wolf, by any one that ſhould meet him; ; becauſe, having 
renounced all law, he was to be dealt with as in a ſtate of 
nature, when every one that ſhould find him might ſlay him: 
t now, to avoid ſuch inhumanity, it is holden that no man 
is intitled to kill him wantonly or wilfully; but in ſo doing 
is guilty of murder s, unleſs it happens in the endeavour to 
apprehend him *, For any perſon may arreſt an outlaw on a 
criminal proſecution, either of his own head, or by writ or 
warrant of capias utlagatum, in order to bring him to execu- 
tion. But ſuch outlawry may be frequently reverſed by writ 
of error; the proceedings therein being (as it is fit they ſhould 
be) exceedingly nice and circumſtantial ; and, if any fingle 
minute point be omitted or miſconducted, the whole outlawry 
187 illegal, and may be reverſed : upon which reverſal the party 
accuſed is admitted to plead to, and defend himſelf againft, þ 


the indictment. 


Thus ach for 0 to bring in \ the offender after in 
diament found; during which tage of the proſecution it is, 
that writs of rigs facial are uſually had, though they may 
be had at any time before trial, to certify and remove the in- 
dictment, with all the proceedings thereon, from any inferior 
court of criminal juriſdiction into the court of king's bench; 
which is the ſovereign ordinary court of juſtice in cauſes eri- 
minal. And this is frequently done for one of theſe four pur- 
poſes; either, 1. To conſider and determine the validity of 
appeals or indictments and the proceedings thereon; and to 
quaſh or confirm them as there is cauſe: or, 2. Where it is 
ſurmiſed that a partial or inſufficient trial will probably be had 
in the court below, the indictment is removed, in order to 
have the priſoner or defendant tried at the bar of the court of 
king's bench, or before the juſtices of niſi prius : or, 3. It is 
fo removed, in order to plead the king's pardon there: or, 
4. To iſſue proceſs of outlawry againſt the offender, in thoſe 


e See pag. 178. b 1 Hal. P. C. 497. 
f Mirr. c. 4. §. 4. Co, Litt. 128. > Bracton. fel, 125, 
* " counties : 
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counties or places where the proceſs of the inferior judges will 
not reach him. Such writ of eertiorari, when iſſued and 
delivered to the inferior court for removing any record or 
other proceeding, as well upon indictment as otherwiſe, ſu- 
perſedes the juriſdiction of ſuch inferior court, and makes all 
ſubſequent proceedings therein entirely erroneous and illegal; 
unleſs the court of king's bench remands the record to the 
court below, to be there tried and determined. A certiorgri 
may be granted at the inſtance of either the proſecutor or the 
defendant: the former as a matter of right, the latter as a 
matter of diſcretion; and therefore it is ſeldom granted to 
remove . indictments from the juſtices of gaol delivery, or 
aſter iſſue joined or confeſſion of the fact in any of the courts 
below “. 


AT this ſtage of proſecution alſo it.is, that indi 

found by the grand jury againſt a peer muſt in conſequence of 
a writ of certiorari be certified and tranſmitted into the court 
of parliament, or into that of the lord high ſteward of Great 
Britain; and that, in places of excluſive juriſdiction, as the 
two univerſities, indictments muſt be delivered (upon chal- 
lenge and claim of cognizance) to the courts therein eſta- 
bliſhed by charter, and confirmed by act of rn e 
there reſpectively tried and determined, 
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will! 


EN the offender either appears voluntarily to an in- 

Y diQment, or was before in cuſtody, or is brought in 

"ah crituital proceſs to anſwer it in the proper court, he is. 

immediately to be arraigned thereon ;. which is the fifth, * 
* cfimitial proſecution. 


70 arraign, is nothing elſe but to call the ike to the 
, "rae the court, to anſwer the matter: charged upon him in 
the indictment . The priſoner is to be called to the bar by 
his name; and it is laid down in our antient books ®, that, 
though under an indictment of the higheſt nature, he muſt 
be brought to the bar without irons, or any manner of 
ſhackles: or bonds; unleſs there be evident danger of an 
eſcape, and then he may be ſecured with irons, But yet in 
, Layer's- caſe, A. D. t722. a difference was taken between 
the time of arrai ignment, and the time of trial; and accord- 
ingly the priſoner ſtood at the bar in chains during the time 
of his arraignment *. „ 


2 2 Hal. P. C. 16. 78. 3 Inft, 34. Kel, od. 4 . 
d Brat, J. 3. de ccron. c. 18. & 3. PF. C. 219. 2 Hawk, P. C. 3068. 
Mirr. c. 5. ſe, 1. F. 54. Flet. J. 1. State Trials, VI, 230, 
7 31. 8. 1. Brit, fe 5. Staundf. P. C. 
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WHEN he is brought to the bar, he is called upon by 
name to hold up his hand: which, though it may ſeem a 
trifling circumſtance, yet is of this importance, that by the 
holding up of his hand conflat de perſona, and he owns him- 
ſelf to be of that name by which he is called. However it 
is not an indiſpenſable een ; for, being calculated 
merely for the purpoſe of identifying the perſon, any other 
acknowlegement will anſwer the purpoſe as well: therefore, 
if the priſoner obſtinately and contemptuouſly refuſes to hold 
up his hand, but confeſſes he is the perſon named, it is fully 
ſufficient *, 

T HEN the indictment is to be read to him diſtinctly in the 
Engliſh tongue (which was law, even while all other pro- 
ceedings were in Latin) that he may fully underſtand his 
charge, After which it is to be demanded of him, whether 
he be guilty of the crime, whereof he ſtands indicted, or not 
guilty, By the old common law the acceſſory could not be 
arraigned till the principal was attainted ; unleſs he choſe it, 
for he might waive the benefit of the law: and therefore 
principal and acceſſory might, and may ſtill, be arraigned, 
and plead, and alſo be tried together. But otherwiſe, if the 
principal had never been indicted at all, had ſtood mute, had 
challenged above thirty five jurors peremptotily, had claimed 
the benefit of clergy, had obtained a pardon, or had digd 
before attainder, the acceſſory if any of theſe caſes could not 
be arraigned : for non conſlitit whether any felony was com- 
mitted or no, till the principal was attainted ; and it might 
ſo happen that the acceſſory ſhould be convicted one day, and 
the principal acquitted the next, which would be abſurd. 
However, this abſurdity could only happen, where it was 
poſſible, that a trial of the principal might be had, ſubſe- 
quent to that of the acceſſory : and therefore the law ſtill con- 
tinues, dur the acceſſory ſhall not be tried, fo mY as the 


r. C. 219. © Raym, 408. 
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principal remains liable to be tried hereafter, But by ſtatute 
1 Ann. c. 9. if the principal be once convicted, and before 
attainder, (that is, before he receives judgment of death or 
outlawry) he is delivered by pardon, the benefit of clergy, or 
otherwiſe; or if the principal ſtands mute, or challenges per- 
emptorily above the legal number of jurors, ſo as never to be 
convicted at all; in any of theſe cafes, in which no ſubſe- 
quent trial can be had of the principal, the acceſſory may be 
proceeded againſt, as if the principal felon had been attaint- 
ed; for there is no danger of future contradiction. And upon 
the trial of the acceſſory, as well after as before the conviction 
of the principal, it ſeems to be the better opinion, and founded 
on the true ſpirit of juſtice, that the acceſſory is at liberty 
(if he can) to controvert the guilt of his ſuppoſed principal, 
and to prove him innocent of the charge, as well in nnd of 
fact as in point of law. | 


WHEN a criminal is arraigned, he either fands mute, or 
confeſſes the fact ; which circumſtances we may call incidents 
to the arraignment: or elſe he pleads to the indictment, which 
is to be conſidered as the next ſtage of proceedings. But, firſt, 
let us obſerve theſe incidents to the n of n 
mute, or confeſſion. 


I. REGULARLY a priſoner is ſaid to ſtand mute, when, 
being arraigned for treaſon or felony, he either, 1. Makes no 
anſwer at all: or, 2. Anſwers foreign to the purpoſe, or 
with ſuch matter as is not allowable; and will not anſwer 
otherwiſe: or, 3. Upon having pleaded not guilty, refuſes to 
put himſelf upon the country g. If he ſays nothing, the 
court ought ex officio to impanel a jury to enquire whether he 
ſtands obſtinately mute, or whether he be dumb ex vi/itatione 

Dei. If the latter appears to be the caſe, the judges: of the 
court (who are to be of counſel for the priſoner, and to fee 
that he hath law and juſtice) ſhall proceed to the trial, and 
examine all points as if he had plcaded not guilty ®, But. 


f Foſter. 365, &c. d 2 Hauk. P. C, 327. | 
- 5 2 Hal. P. C. 316. VS 
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whether judgment of death can be given againſt ſuch a pri- 
ſoner, who hath never pleaded, ee 
d enn an 


Ir be be found to be obllinately: mute, (which a * 
dath been held to be, that hath cut out his own tongue 5, ) 
then, if it be on an indictment of high treaſon, it hath long, 
deen elegrly ſettled that ſtanding mute is equivalent to a cons 
cee receiye the ſame judgment and executi - 
- And-as in this the higheſt crime, ſo alſo in the loweſt 
bud Pas wt viz, in petit lareiny, and in all miſdemeſ- 
nors, ſtanding mute hath always been equivalent to convic- 
tion. But upon appeals or indictments for other felonies, or 
petit treaſon, the priſoner was not, by the antient law, looked 
upon as convicted, ſo as to receive judgment for the felony 3 
| but ſhogld,, for his obſtinacy, have received the terrible ſen- 
enen We 


Brpoab bene eee che orifoner had 1 and only 
wina-athnevtitieq but alſo a reſpite. of a' few hours, and the 
ſontenot was diſtinctly read to him, that he might know his 
danger! and, after all, if he continued obſtinate, and his 
offonoe was- clergyable, he had the benefit of his clergy al- 
lowed. him; even though he was too ſtubborn to pray it", 
'Fhus tender was the law of inflicting this dreadful. puniſh- 
ment: but if no other means could prevail, and the priſonet 
(when charged with a capital felony) continued ſtubbornly 
mute, the judgment was then given againſt him, without 
any diſtinction of ſex or degree. A judgment, which was 
purpoſely ordai ned to be exquiſitely ſevere, . e pain 
nner | | 


Tus racks ws queſtions; 5 
ny deb nature: this having been wy 
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uſed to compel a man to put himſelf upon his trial; chat be- 
ing a ſpecies of trial in itſelf, And the trial by rack'Ts ut- 
terly unknown to the law of England; though once when 
the dukes of Exeter and Suffolk, and other miniſters of 
Henry VI, had laid a deſign to introduce the civil law into 


this kingdom as the rule of government, for a beginning 
thereof they erected a rack for torture ; which was called in 


deriſion the duke of Exeter's daughter, and ſtill remains in 


the tower of London o: where it was occafionally uſed as an 


engine of ſtate, not of law, more than once in the reign of 
queen Elizabeth e. But when, upon the aſſaſſination of Vil- 


hers duke of Buckingham by Felton, it was propofed in the 
privy council to put the aſſaſſin to the rack, in order to diſcoves 
his aceomplices; the judges, being confulted, declared una- 


nimouſly, to their own honour and the honour of the Engliſh, 


law, that no ſuch proceeding was allowable by the laws of 
England a. It ſeems aſtoniſhing that this uſage, of admini- 
ſtering the torture, ſhould be ſaid to ariſe from a tenderneſs to 


the lives of men : and yet this is the reaſon given for it's in- 


troduction in the civit law, and it's fubſequent adoption by 


the French and other foreign nations: viz. becauſe the laws 
cannot endure that any man ſhould die upon the evidence of 


a falſe, or even a ſingle, witneſs ; and therefore contrived 
this method that innocence ſhould manifeſt itfelf by a ſtout 
denial, or guilt by a plain confeſſion. Thus rating a man's 
virtue by the hardineſs of- his conſtitution, and his guilt by 


the ſenſibility of his nerves ! --- But there needs only to ſtate 
accurately *, in order moſt effectually to expoſe, this inhu- 


man ſpecies of mercy : the uncertainty of which, as a teſt 
and criterion of truth, was long ago very elegantly pointed 


cut by Tully : though he lived in a ſtate wherein it was 


K 23 Inft. 35. precifion that are truly mathematical : 
- Þ Barr, 69. 385. © the force of the muſcles and the ſen- 
4 Ruſh, Coll. i. 638. * ſibility of the nerves of an innocent 


r Cod. J. 9. t. 41. J. 8. & t. 47. 1.16. e perſon being given, it is required ts 
Fortgſc, de LL, Angl, 6, 22. ce find the degree of pain, neceflary to 
The marquis Beecaria, (ch, 16.) in « make him confeſs himſelf guilty of a 


n exquiſite piece of raillery, has pro» & given time.” 
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Mato wee ſlaves in order to furniſh evidence: <+ tamen, 
de ſays he, illa tormenta gubernat dolor, maderatur natura cujuſque 
0 tum animi tum corporis, regit quaeſitor, flectit libido, corrum- 
vt pit ſpes, infirmat metus ; ut in tot rerum auguſtiis nibil veri- 
ve zats loci relinguatur . | 


Tux Engliſh judgment of penance for Nang mute 
Was as follows: that the priſoner be remanded to the priſon 
from whence he came; and put into a low, dark chamber; 
and there be laid on ESE 4 on the bare floor, naked, un- 
leſs where decency forbids ; that there be placed upon his 
body as a great a weight of iron as he could bear, and more; 
that he have no ſuſtenance, ſave only, on the firſt day, 
three morſels of the worſt bread ; and, on the ſecond day, 
three draughts of ſtanding water, that ſhould be neareſt to 
the priſon door; and in this ſituation this ſhould be alter- 
nately his daily diet, till be died, or as antiently the * 
Tan, til] be anſwered *. 


IT hath been doubted whether this puniſhment ſubſiftes 
at the common law ”, or was introduced in conſequence of 
the ſtatute Weſtm. 1. 3 Edw. I. c. 12. * which ſeems to be 
the better opinion, For not a word of it is mentioned in 
Glanvil or Bracton, or in any antient author, caſe, or record, 
(that hath yet been produced) previous to the reign of Ed- 
ward I : but there are inſtances on record in the reign of 
Henry III, where perſons accuſed of felony, and ftanding 
mute, were tried in a particular manner, by two ſucceſſive 
Juries, and convicted; and it is aſſerted by the judges in 
8 Hen, IV, that, by the common law before the ftatuty, 
ſtanding mute on an appeal amounted to a conviRtion of the 
felony *, This ſtatute of Edward I directs ſuch F 


Pro Sulla, 28. l Barr. 6 5. 


v 2 Hal. P. C. 319. 2 Hawk. P. C. Y Emlyn on 2 Hal. P. C. 322. 
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ar g will not put themſelves u Nag inqueſts of felonies befor 
the Judges at the ſuit of the King, to be put Toto hard ang 
e ſtrong priſon ( frient inyt en la priſone fort et dure) as thoſe 
4 which refuſe to be at the common law of the land.“ And, 
immediately after this ſtatute, the form of the judgment ap- 
pears in Fleta and Britton to have been only a very ſtrait con- 
finement in priſon, with hardly any degree of ſuſtenance ; 
but no weight i is directed to be 41 — the body, ſo as to 


haſten the death of the miſerable ſufferer : and indeed an 


furcharge of puniſhment on perſons adj judged | to penance, fa 
as to ſhorten their lives, js reckoned by Hege in the mirror 
15 a ſpecies of criminal homicide, It alſo clearly appears, by 


| 2 record of 31 Edw. III b, that the priſoner might then poſh- 


bly ſubſiſt for forty days under this lingering puniſhment, I 
ſhould therefore imagine that the 5 of loading him 
With weights, or, as it is uſually called preſſing him to death, 
was gradually introduced between 31 Edw. III. and 8 Hen, 
IV, at which laſt period it firſt appears upon our books e; 
being intended as a ſpecies of mercy to the delipquent, by 
delivering him the ſooner from his torment : and hence I 
preſume it alſo was, that the duration of the penance was 
then firſt © altered; and inſtead of continuing till be anſwered, 
it was directed to continue till he died, which muſt very ſoon 
ap under an enormous preſſure. 


T HE uncertainty of it's original, the doubts that were 
conceived of it's legality, and the repugnance of it's theory 
(for it rarely was carried into practice) to the humanity of 
the laws of England, all concurred to require u legiſlative 

abolition of this cruel proceſs, and a reſtitution of the antient 
common law; whereby the ſtanding mute in felony, as well 
as in treaſon and in treſpaſs, amounted to a confeſſion of the 
charge. Or, if the corruption of the blood and the conſe- 
quent eſcheat in felony had been removed, the judgment of 
peine forte et dure might perhaps have ſtill innocently remained 


ch. 1. f. 9. 4 Et fuit dit, gue le contrarie await 
t 6 Rym. 13. e, fait devant ces heures, (Ibid. 2.) 
4 Tearb. 8 Hen, IV, 1. : 
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#5 A monument of the ſavage rapacity, with which the lordiy 
| tyrants of ſeodal antiquity hunted after eſcheats and for- 
feitures z ſince no man would ever have been tempted to un- 
ergo ſuch a borrid alternative, For the law was, that by 
ſtanding mute, and ſuffering this heayy penance, the judg- 
ment, and of courſe the corruption of the blood and eſeheat 
of the lands, were ſaved in felony and petit treaſon 3 though 
not the forfeiture of the goods : and therefore this lingering 
puniſhment was probably introduced, in order to extort a 
plea; without which it was held that no judgment of death 
could be given, and ſo the lord loft his eſcheat. But in high 
treaſon, as ſtanding mute is equivalent to a eonviction, the 
fame judgment, the ſame corruption of blood, and the ſame 
forfeitures always attended it, as in other caſes of conviction *. 
And very lately, to the honour of our laws, it hath been 
enacted by ſtatute 12 Geo. III. c. 20. that every perſon who, 
being arraigned for felony or piracy, ſhall ſtand mute or not 
anſwer directly to the offence, ſhall be convicted of the ſame ; 
and the ſame judgment and execution (with all their conſe- 
quences in every reſpect) ſhall be thereupon awarded, as if 
the perſon had been convicted by verdict or confeffion of the 
crime. And thus much for the demeſnor of a priſoner upon 
his arraignment, by ſtanding mute; which now, in all caſes, 
amounts to à conſtructive conſeſſion. 


II. Tus other incident to arraignments, excluſive of the 
plea, is the priſoner's actual conſeſſian of the indictment. 
pon a ſimple and plain confeſſion, the court hath nothing 
to do but to award judgment: but it is uſually very back- 
ward in receiving and recording ſuch confeſſion, out of ten- 
derneſs to the life of the ſubject; and will generally adviſe 
the priſoner to retract it, and plead to the indiment', 


Bur there is another ſpecies of canfeſſion, which we read 
much of in our antient books, of a far more complicated 
kind, which is called approvement. And that is when a per- 


* 2 Hawk, P. C. 331. f Hal. P. C. 225- c 
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ſon, indicted of treaſon or felony, and arraigned for the ſame, 
| doth capfeſs the fact before plea pleaded; and appeals or ac- 
+Cuſes others, his accomplices, of the ſame-crime, in order to 
obtain his pardon. In this caſe he is called an @pprover or 
proyer, probator, and the party appealed or accuſed is called 
the appellee, .. Such approvement can only be in capital offen- 

des; and it is, as it were, equivalent to an indictment, ſince 
the appellee is equally called upon to anſwer it: and if he 
Hhath no reaſonable and legal exceptions to make to the per- 
ſon of the approver, which indeed are very numerous, he 
muſt put himſelf upon his trial, either by battel, or by the 
country; and, if vanquiſhed or found guilty, muſt ſuffer 
the judgment of the law, and the approver ſhall have his 
pardon, ex debito juſtitiae. On the other hand, if the appel- 
lee be conqueror, or acquitted by the jury, the approver 
ſhall receive judgment to be hanged, upon his own confeſſion 
of the indictment ; for the condition of his pardon has failed, 
vix. the convicting of ſome other perſon, and therefore his 
conviction remains abſolute, | | 


Bur it is purely in the diſcretion of the court to permit 
the approver thus to appeal, or not; and, in fact, this courſe 
of admitting approvements hath been long diſuſed : for the 
truth was, as fir Matthew Hale obſerves, that more miſ- 
chief hath ariſen to good men by theſe kind of approve- 
ments, upon falſe and malicious accuſations of deſperate 
villains, than benefit to the public by the diſcovery and con- 
n viction of real offenders. And therefore, in the times when 
ſuch appeals were more frequently admitted, great ſtrictneſs 
and nicety were held therein ?: though, ſince their diſconti- 
nuance, the doctrine of approvements is become a matter of 
more curioſity than uſe, I ſhall only obſerve, that all the 
good, whatever it be, that can be expected from this method 
of approvement, is fully provided for in the caſes of coining, 
robbery, burglary, houſe-breaking, horſe-ſtealing, and lar- 
ciny to the value of five ſhillings from ſhops, warehouſes, 
Rables, and coach-houſes, by ſtatutes 4 & 5 W. & M. c. 8. 


E 2 Hal, P. C. ch. 29, 2 Hawk. P. C. ch. 24. 
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6& 7 W. III. c. 17. 10 & 11 W. III. c. 23. and 5 Ann. 
c. 31. which enact, that, if any ſuch offender, being out of 
priſon, ſhall diſcover two or more perſons, who have com- 
mitted the like offences, ſo as they may be convicted thereof; 
he ſhall in many caſes receive a reward of 400, and in general 
be intitled to a pardon of all capital offences, excepting only 
murder and treafon ; and of them alfo in the caſe of cvining®, 
And if any ſuch perſon, having feloniouſly ſtolen any lead, 
iron, or other metals, ſhall diſcover and convict two offend- 
ers of having illegally bought or received the ſame, he ſhall 
by virtue of ſtatute 29 Geo, II. c. 30. be pardoned for all - 
ſuch felonies committed before ſuch diſcovery. 


des againſt the 1 = 15 Geo, ces. 
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Or PLEA, ano ISSUE. ... 


W E are now to conſider the plea of the priſoner, or de- 
fenſive matter alleged by him on his arraignment, if 
he does not confeſs, or ſtand mute. This is either, 1. A 
plea to the juriſdiction ; 2. A demurrer ; 3. A plea in abate- 
n. + A ſpecial plea in bar; or, 5. The general iſſue. 


FonuzxIv there was another plea, now abrogated, that 
of ſanctuary; which is however neceſlary to be lightly touch- 
ed upon, as it may give ſome light to many parts of our an- 
tient law : it being introduced and continued during the ſu- 
perſtitious veneration, that was paid to conſecrated ground 
in the times of popery. Firſt then, it is to be obſerved, that 
if a- perſon accuſed of any crime (except treaſon, wherein 
the crown, and ſacrilege, wherein the church, was too 
nearly concerned) had fled to any church or church-yard, 
and within. forty days after went in ſackcloth and con ſeſſed 
himſelf guilty before the coroner, and declared all the parti- 
cular circumſtances of the offence and thereupon took the 
oath in that caſe provided, viz, that he abjured the realm, 
and would depart from thence forthwith, at the port that 
ſhould be aſſigned him, and would never return without 
leave from the king ; he by this means ſaved his life, if he 
Ni the conditions of the onth, by going with 2 croſs in 
bis 
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his hand and with all convenient ſpeed, to the port aſſigned, 
and embarking. For if, during this forty days privilege of 
ſanctuary, or in his road to the ſea ſide, he was apprehended 
and arraigned in any court for this felony, he might plead 
the privilege of ſanctuary, and had a right to be remanded, 
if taken out againſt his will . But by this abjuration his 
blood was attainted, and he forfeited all his goods and chat- 
tels *, The immunity of theſe privileged places was very 
much abridged by the ſtatutes 27 Hen. VIII. c. 19. and 
32 Hen. VIII. c. 12. And now, by the ſtatute 21 Jac. I. 
c. 28. all privilege of ſanctuary, and abjuration conſequent 
thereupon, is utterly taken away and aboliſhed. 


FoRMERLY alſo the benefit of clergy uſed to be pleaded 
before trial or conviction, and was called a declinatory plea ; 
which was the name alſo given to that of ſanCtuary , But, 
as the priſoner upon a trial has a chance to be acquitted, and 
| totally diſcharged ; and, if convicted of a clergyable felony, 
is entitled equally to his clergy after as before conviction ; 
this courſe is extremely diſadyantageous : and therefore the 
benefit of clergy is now very rarely pleaded ; but, if found re- 
quiſite, is prayed by the convict before rr is paſſed 


upon him. 


I FROCEED therefore to the five ſpecies of pleas, bebe. 
mentioned. | 


I. A PLEA to the juriſdiftion, is where an indictment is 
taken before a court, that hath no cognizance of the offence ;' 
as if a man be indicted for a rape at the ſheriff's tourn, or 
for treaſon at the quarter ſeffions : in theſe or ſimilar caſes, 
he may except to the juriſdiction of the court, wichout an- 
ſwering at all to the crime alleged. L 


II. A DEMURRER to the indictment. This 4 is incientts | 
criminal caſes, as well as civil, when a * As * is 


2 Mirr, c. x. $. 13. 2 Hawk, P. C. 335! ee. 
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allowed to be true, but the priſoner joins iſſue upon ſome point 


A law in the indictment, by which he inſiſts that the fact, 


as ſtated, is no felony, treaſon, or whatever the erime "is 
alleged to be. Thus, for inſtanee, if a man be indicted for 
Felmitigſy ſtealing a greyhound ; which is an animal in which 
no valuable property can be had, and therefore it is not fe- 
lony, but only a civil treſpaſs, to ſteal it: in this caſe the 
party indicted may demut to the indictment; denying it to 
be ſelony, though he confeſſes the act of taking it. Some 
have held e, that if, on demurrer, the point of law be ad- 
judged aguinſt the priſoner, he ſhall have judgment and exe- 
cution, as if convicted by verdict. But this is denied by 


others f, who hold, that in ſuch caſe he ſhall be directed and 


received to plead the general iſſue, not guilty, after a demur- 
'rer determined againſt him. Which appears the more rea- 
ſonable, becauſe it is clear, that if the priſoner freely diſco- 
vers the fact in court, and refers it to the opinion of the 
court, whether it be felony, or no; and upon the fact thus 


_thewn. it appears to be felony ; the court will not record the 


confeflion, but admit him afterwards to plead not guilty 8, 
And this {cems to be a caſe of the ſame nature, being for 
the moſt part a miſtake in point of law, and in the conduct 
of his pleading ; and, though a man by miſpleading may in 
ſome caſes loſe his property, yet the law will not ſuffer him 
by ſuch niceties to loſe his life. However, upon this doubt, 
demurrers to indictments are ſeldom uſed : ſince the ſame 
advantages may be taken upon a plea of not guilty; or af- 
terwards, in arreſt of judgment, when the verdict has eſta⸗ 
Aa the fact. Re 


- III. A PLEA in abatement is pricipally pls a oh 
wrong name, or a falſe addition to the priſoner. As, if 
James Allen, gentleman, is indicted by the name of Jahn 
Allen,  e/qurre, he may plead that he has the name of James, 


and not of John; and that he is a gentleman, and not an 


eſquire. And, if either fact is found by a jury, then the in- 


© 2 Hal. P. C. 257. 5 2 Hal, P. C. 225. get 
7 2 . P. C. 3341 | heRGATL 5 | 
2A — a dictment by 
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lictment ſhall de abated, as writs or declarations may be in 
eivi] actions; of which we ſpoke at large, ined gonteling 
volume. But, in the end, there is little 
ing to the priſoner by means of theſe dilatory pleas; becauſe, 
if the exception be allowed, a new bill of indictment may 
be framed, according to what the priſoner in his plea avers 
to be his true name and addition, For it is a rule, upon all 
pleas in abatement, that he, who takes advantage of a flaw, 
muſt at the ſame time ſhew how-it may be amended. Let 
us therefore next conſider a more ſubſtantial kind of plea, viz. 


IV. Spectral pleas in bar; which go to the merits of the 
inditment, and give a reaſon why the priſoner ought not to 
anſwer it at all, nor put himſelf upon his trial for the crime 
alleged. Theſe are of four kinds: a former acquittal, a for- 
mer conviction, a former attainder, or a pardon. There are 
many other pleas, which may be pleaded in bar of an appeal: 
but theſe are applicable to both appeals and indictments. 


1. Fs, the plea of auterfoits acguit, or a former acquit- 
tal, is grounded on this univerſal maxim of the common law 
of England, that no man is to be brought into jeopardy of 
his life, more than once, for the ſame offence, And hence 
it is allowed as a conſequence, that when a man is once 
fairly found not guilty upon any indiftment, or other proſe- 
cution, before any court having competent juriſdiction of the 
offence i, he may plead ſuch acquittal in bar of any ſubſe- 
quent accuſation for the ſame crime. Therefore an acquit- 
tal on an appeal is a good bar to an indictment on the ſame 
offence. And fo alſo was an acquittal on an indictment a 
good bar to an appeal, by the common law * : and therefore, 
in favour of appeals, a general practice was introduced, not 
to try any perſon on an indictment of homicide, till after the 
year and day, within which appeals' may be brought, were 
paſt; by which time it often happened that the witneſſes 
died, or the whole was forgotten. To remedy which in- 
convenience, the Kacuts 3 Hen. VII. c. 1. enacts, chat ih- 


2 2 8 j 1 Mod, — 4 Lb L 6 
2 HAWK, F, c. ch. 23. 2 Hawk. F. C. 7111 
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dictments ſhall be proceeded on, immediately, at the king's. 
ſuit, for the death of a man, without waiting for bringing 
an appeal; and that the plea, of auterfoits acguit on an ind. 
ment, ſhall be no bar to the proſecuting of any appeal. 


ps 8 SxconpLy, the plea of auterfoits mik, or a gd 
conviction for the ſame identical crime, though no judg- 
ment was ever given, or perhaps will be, (being ſuſpe 
by the benefit of clergy or other cauſes) is a good plea in bat 
to an indictment, And this depends upon the ſame principle 
as the former, that no man ought to be twice brought in 
danger of his life for one and the ſame crime !, Hereupot i it 
has been held, that a conviction of manflaughter, on an 2 
peal or an indictment, is a bar even in another appeal, and 
much more in an indictment, of murder; for the fact pro- 
ſecuted is the ſame in both, though the offences differ in 
colouring and in degree. It is to be obſerved, that the pleas 
of auterfoits arquit, and auterfoits convict, or a former acquittal, 
and former conviction, muſt be upon a proſecution for the 
fits —— we and crime, But the caſe is otherwiſe, in 


4 Tan DLY, the plea of auterfoits attaint, or a former 
ks; which is a good plea in bar, whether it be for the 
ſame or 4 other felony. For wherever 4 man is attainted 
of felony, by judgment of death either upon a verdict or con- 
feſfion, by outlawry, or heretofore by abjuration ; and whe- 
ther upon an appeal or an indictment; he may plead ſuch 
attainder in bar to any ſubſequent inditment or appeal, for 
the ſame or for any other felony ®. And this becauſe, gene- 
rally, ſuch proceeding on a ſecond proſecution cannot be to 
any. purpoſe ; for the priſoner is dead in law by the firſt at- 
tainder, his blood is already corrupted, and he hath forfeited 


all that he had: ſo that it is. abſurd and ſuperfluous to 


 endeayour to attaint him a ſecond time. But to this gene- 
ral rule however, as to all others, there are ſome excep» 
tions; wherein, ceſſante ratione, ceſſat et ipſa lex. As, I. 
Where the fermer attainder is reverſed for error, for then it 


L 2 Hawk, P. C. 357. u d. 373. 


is 
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is the lame as if it had never been. And the ſame teaſon 
holds, where the attainder is reverſed hy parliament, or the 
judgment vacated by the king's pardon, with regard to ſelo- 
nies coinmitted afterwards. 2. Where the attainder was 
upon indictment, ſuch attainder is no bar to an appeal: for 
the prior ſentence is pardonable by the king; and if that 
might be pleaded in bar of the appeal, the king might in the 
end defeat the ſuit of the ſubject, by ſuffering the prior ſen- 
tence to ſtop the proſecution of a ſecond, and then, when 
the time of appealing is elapſed, granting the delinquent a 
| pardon; 3. An attainder in felony is no bar to an indict- 
ment of treaſon: becauſe not only the judgment and man- 
ner of death are different, but the forfeiture is more extenſive, 
and the land goes to different perſons. 4. Where a perſon 
attainted of one felony, is afterwards indicted as principal in 
another, to which there are alſo acceſſories, proſecuted at 
the ſame time; in this caſe it is held, that the plea of auter- 
Hits attaint is no bar, but he ſhall be compelled to take his 
trial, for the ſake of public juſtice ; becauſe the acceſſories to 
ſuch ſecond felony cannot be convicted till after the convic- 
tion of the principal". And from theſe inſtances we may 
collect that the plea of auterfoits attaint is never good, but 
| when a ſecond trial would be quite ſuperfluous . 


4. LASTLY, a parden may be pleaded in bar; as at once 
e the end and purpoſe of the Ae, by remit- 
ting that puniſhment, which the proſecution is calculated to 
inflict, There is one advantage that attends ,pleading a 
pardon in bar, or in arreſt of judgment, before ſentence is 
paſt ; which gives it by much the preference to pleading it 
after ſentence or attainder. This is, that by ſtopping the 
- judgment it ſtops the attainder, and prevents the corruption, - 
of the blood : which, when once corrupted by attainder, 
cannot afterwards be reſtored, otherwiſe than by act of par- 
liament. But, as the title of pardons is applicable to other 
ſtages of proſecution ; and they have their reſpective force 
and efficacy, as well after as before conviction, outlawry, or 

n Poph, 107. o Staund, P. C. 17. 
Vo t. IV. | * | attain- 
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attainder; ; 1 ſhall therefore reſerve the more minute conſide- 


ration of them, till T have gone through every other title, ex- 
— only that of execution. 


Brok I conclude this head of ſpeciat pleas in bar, it 
will be neceſſary once more to obſerve; that, though in civil 
actions when a man has his election what plea in bar to 
make, he is concluded by that plea, and. cannot reſort to 
another if that be determined againſt him; (as, if on an ac- 
tion of debt the defendant pleads a general releaſe, and no ſuch 
releaſe can be proved, he cannot afterwards plead the general 
iſſue, nil debet, as he might at firſt : for he has made his elec- 
tion what plea to abide by, and it was his own folly to chuſe 
a rotten defence) though, I ſay, this ſtrictneſs is obſerved in 
eivil actions, quia intersf reipublicae ut ſit finis lilium yet in 
criminal proſecutions, in favorem vitae, as well upon appeal 
as indictment, when a priſoner's plea in bar is found againſt 
him upon iſſue tried by a jury, or adjudged againſt him in 
point of law by the court; ſtill he ſhall not be concluded or 
ronvicted thereon, but ſhall have judgment of reſpondeat ouſter, 
and may plead over to the felony the general iſſue, not guilty®. 
For the law allows many pleas by which a prifoner may eſcape 
death; but only one plea, in conſequence whereof it can be 
inflicted ; viz. on the general iſſue, after an impartial exami- 
nation and deciſion of the facts, by.the unanimous verdict of 
a jury, It remains therefore that I confider, 


V. Tux general iſſue, or plea of nat guilty 1, upon which 
plea alone the priſoner can receive his final judgment of death. 
an cafe of an indictment of felony or treaſon, there can be 
no ſpecial juſtification put in by way of plea. As, on an in- 
dictment for murder, a mau cannot plead that it was in his 
own defence againſt a robber on the highway, or a burglar ; 
but he muſt plead the general ifſue, not guilty, and give 
this ſpecial matter in evidence. For (beſides that theſe pleas 
do in effect amount to the general iſſue; ſince, if true, the 
priſoner is moſt clearly not guilty) as the facts in treaſon are 


b 2 Hal. P. C. 2 | 4 Sec append, & 1, . 
T laid 
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hid to be done proditorie et contra ligeuntiae ſuae debitum; and, 
in felony, that the killing was done felanice; theſe charges, 
of 2 traiterous or felonious intent, are the points and very 
gift of the indiftment, and muſt be anſwered directly, by the 
general negative, not guilty; and the jury upon the evidence 

will take notice of any defenſive matter, and give their ver- 
dict accordingly as effectually as if it were, or could be, ſpe- 
cially pleaded. So that this is, upon all accounts, the moſt 
adyantageous plea for the priſoner *, 


Wurx the priſoner hath thus pleaded not guilty, non cul- 
pabilis, or nient culpable; which was formerly uſed to be ab- 
breviated upon the minutes, thus, n, (or nient) cul. the 
clerk of the aſſiſe, or clerk of the arraigns, on behalf of the 
crown replies, that the priſoner is guilty, and that he is ready 
to prove him ſo. This is done by two monoſyllables in the 
ſame ſpirit of abbreviation, * cul. prit.” which ſigniſies firſt 
that the priſoner is guilty, (cul. culpable, or culpabilis) and 
then that the king is ready to prove him ſo; prit, pragſio ſum, 
or paratus verificare, This is therefore a replication on be- 
half of the king viva voce at the bar; which was formerly the 
courſe in all pleadings, as well in civil as in criminal cauſes. 
And that was done in the conciſeſt manner: for when the 
pleader intended to demur, he expreſſed his demurrer in a 
ſingle word, © judgment ;” ſignifying that he demanded judg- 
ment whether the writ, declaration, plea, &c. either in 
form or matter, were ſufficiently good in law: and if he 
meant to reft on the truth of the facts pleaded, he expreſſed 
that alſo in a ſingle ſyllable, © prit;” ſignifying that he was 
ready to prove his aſſertions: as may be obſerved from 
the year- books and other antient repoſitories of law *, By 
this replication the king and the priſoner are therefore at iſ- 
fue : for we may remember, in our ſtrictures upon pleadings 
in the preceding book *, it was obſerved, that when the par- 
ties come to a fact, which is affirmed on one fide and denied 
on the other, then they are ſaid to be at iſſue in point of 


T2Hal P C. 268. t See Vol. III. pag. $124 
3» North's lite of lord Guildford. 98. 
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fact: which is evidently the cafe here, in the plea of nate 
cul. by the priſoner ; and the replication of cul, by the clerk. 
And we may alſo, remember, that the uſual concluſion of all 
affirmative: pleadings, as this of cul. or guilty is, was by an 
averment in theſe words, and this he is ready to verify; et 
« hoc paratus g verificare .” which ſame PIC is here ex- 
eee 101 | 


How our courts came to expreſs a matter of this, impor- 
tance in ſo odd and obſcure a manner, rem tantam tam ne- 
*. gligenter,”. can hardly be pronounced with certainty, It 
may perhaps, however, be accounted for by ſuppoſing, that 
theſe were at firſt ſhort notes, to help the memory of the 


clerk, and remind tim what he was to reply; or elſe it was 


the ſhort.method of taking down in court, upon the minutes, 
the replication and averment ; ** cul. prit ;” which afterwards 
the ignorance of ſucceeding 2 adopted for the very words 


to be by them ſpoken . 
Bur however it may have arifen, the joining of ine (which, 


though now uſually entered on the record “, is no otherwiſe 


joined *in any part of the proceedings) ſeems to be clearly 
the meaning of this obſcure expreſſion /-; which has puzzled 
our moſt ingenious etymologiſts, and is commonly under- 
flood as if the clerk of the arraigns, immediately on plea 
pleaded, had fixed an opprobrious name on the priſoner, by 
aſking him, © culprit, how wilt thou be tried?“ for imme- 
diately upon iſſue joined it is enquired of the priſoner, by 
what trial he will make his innocence appear. This form 


has at preſent reference to appeals and approvements only, 


wherein the appellee has his choice, either to try the accuſa- 


u Of this ignorance we may ſee daily number them, for which the werd in 
mſtances, in the abuſe of two legal terms lau- french is, © countez ; dut we now 
of antient French; one, the prologue to hear it pronounced in very good 08 
all proclamations, ** eyezy or hear ye, „ count thefe,” 
which is geuerally pronounced moſt un- See appendiz, &i. 
meaningly O yes: the othet, a more x 2 Hawk. P. C. 399. 
pardonable miſtake, viz, when a jury Y 2 Hal. P. C. 258. 
are all ſworn, thc. officy bids the cricr 
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tion by 
abolition of ordeal, there can be no other trial but by jury, 
per pats, or by the country: and therefore, if the priſoner 
zefuſes to put himſelf upon the inqueſt in the uſual form, 
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battel or by jury. But upon indictments, ſince the 


that is, to anſwer that he will be tried by God and the'coun- 
try *, if a commoner ; and, if a peer, by God and his peers*; 
the indictment, if in treaſon, is taken pro confeſs: and the 
priſoner, in caſes of felony, is adjudged to ftand mute, and, 

if he perſeveres in his obſtinacy, ſhall now ® be convicted of 
the Ffelody. | | 


Warren the priſoner has thus put himſelf upon his trial, 
the clerk anſwers in the humane language of the law, which 
always hopes that the party's innocence rather than his guilt 
may appear, God ſend thee a good deliverance.” And 
then they proceed, as ſoon as conveniently may be, to the 
trial; the manner of which will be conſidered at large in the 


next chapter, 


2 A learned author, who is very ſel- 
dom miſtaken in his conjectures, has ob- 
ſerved that the proper anſwer is © by God 
« of the coumry,”” that is, either by or- 
deal or by jury ; becauſe the queſtion 
ſuppoſes an option in the priſoner, And 
certainly it gives ſome countenance to 


dis obſervation, that the trial by ordeal 


ae el ADA 


But it ſhould ſeem, that when the queſ- 
tion gives the priſoner an option, his an- 
fwer muſt be poſitive : and not in the 
disjunctive, which returns the option 
back to the proſecutor. 
a Kelynge. 57. State Trials, paſſa 
b Stat, 12 Geo, III. c. 20, 
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CHAPTER THE TWENTY SEVENTH. 


or TRIAL aw» CONVICTION. 


HE ſeveral methods of trial and conviction of offen- 
ders, eſtabliſhed by the laws of England, were for- 
merly more numerous than at preſent, through the ſuperſti- 
tion of our Saxon anceſtors : who, like other northern na- 
tions, were extremely addicted to divination : a character, 
which Tacitus obſerves of the antient Germans. They 
therefore invented a oonſiderable number of methods of pur- 
gation or trial, to preſerve innocence from the danger of 
falſe witneſſes, and in conſequence of a notion that God would 
always interpoſe miraculouſly, to vindicate the guiltleſs. 


I. THE moſt antientꝰ ſpecies of trial was that by ordeal ; 
which was peculiarly diſtinguiſhed by the appellation of judi- 
cium Dei; and ſometimes vulgaris purgatio, to diſtinguiſh it 
from the conenica) purgation, which was by the oath of the 
party. This was of two forts ©, either fire-ordeal, or water- 
ordeal ; the former being confined to perſons of higher rank, 

the latter to the common people A. Both theſe might be per- 


2 de mer. Germ, 10. ferrum, wel er aquam, pro diverſitate 
b LL. Inae. c. 77. conditiems bominum : per ferrum calidum, 
C Mirr, c. 3. §. 23. , fuerit bomo liber; per aquam, fi fuerit 


d Tenetur ſe purgare it qui accu ſatur, ruſticus, (Glanv. J. 14. c. 1.) 
ger Dei judicium ; ſcilicet, Fer calidum . * 


formed 
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formed by deputy: but the principal was to anſwer for the 
ſucceſs of the trial; the deputy only venturing ſome corpo- 
ral pain, for hire, or perhaps for friendſhip *. Fire- ordeal 
was performed either by taking up in the hand, unhurt, 2 
piece of red hot iron, of one, two, or three pounds weight; 
or elſe by walking, barefoot, and blindfold, over nine red- 
hot plowſhares, laid lengthwiſe at unequal diſtances : and if 
the party eſcaped being hurt, he was adjudged innocent; but 
if it happened otherwiſe, as without colluſion it uſually did, 
he was then condemned as guilty, However, by this latter 
method queen Emma, the mother of Edward the confeſſor, 
is mentioned to have cleared her character, when ſuſpected of 


familiarity with Alwyn biſhop of Wincheſter *. 


WuATER-ordeal was performed, either by plunging the 
bare arm up to the elbow in boiling water, and eſcaping un- 
hurt thereby : or by caſting the perſon ſuſpected into a river 
or pond of 'cold water; and, if he floated therein without 
any action of ſwimming, it was deemed an evidence of his 
guilt; but, if he ſunk, he was acquitted, It is eaſy to 
trace out the traditional relics of this water-ordeal,: in the 
ignorant barbarity ſtill practiſed in many countries to diſcover 
witches, by caſting them into a pool of water, and drowning 
them to prove their innocence. And in the Eaſtern empire 
the fire-ordeal was uſed to the ſame purpoſe, by the emperor 
Theodore Laſcaris; who, attributing his ſickneſs to-magic, 
cauſed al] thoſe whom he ſuſpected to handle the hot iron: 
thus joining (as has been well remarked :) to the moſt dubious 
crime in the world, the moſt dubious proof of innocence, 


AND indeed this purgation by ordeal ſeems to have been 


very antient, and very univerſal, in the times of ſuperſtitious 
barbarity. It was known to the antient Greeks : for in the 


e This is ſtill expreſſed in that com- f Tho, Rudborne Hiſt, maj. Winter, 
mou form of ſpeech, © of going through J. 4. c. 1. 
* fire and water to ſerve another 8 Sp, L b. 12. c. 5 


X 4 Antigone 
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Antigane of Sophocles ., a perſon, ſulpefted. hy Cen eG 
miſdemeſnor, declares, himſelf ready to handle hot iron 
<« and to walk over fire,” in order to manifeſt; his j Jnnocence; 
which, the ſchaliaft tells us, was then a, very uſual putga- 
tion. And Grotius gives us many inſtances of water-or- 
deal in Bithynia, Sardinia, and other places. There is alſo 
a very peculiar ſpecies of water-oxdeal, ſaid to prevail among 
the Indians on the coaſt of Malabar ; where a perſon accuſed 
of any enormous crime is obliged to ſwim over-a largg rivex 
abounding with crocodiles, and, if he eſcapes, unhurt, he is 
reputed innocent. As in Siam, beſides the uſual methods of 
fire and water-ordeal, both parties are ſometimes expoſed to 
the fury of a tiger let looſe for that purpoſe ; and, if; the 
beaſt ſpares either, that perſon is accounted innocent; if 
neither, both are held to be guilty ; but if he ſpares, both, 
the trial is incomplete, and weed proceed to a my; certain 
criterion *, > | 


| Ox cannot but be aſtoniſhed at the folly and impiety « of 
pronouneing a man guilty, unleſs he was cleared by a mi- 
racle; and of expecting that all the pqwers of nature ſhould 
be ſuſpended, by an immediate interpoſition of providence 
to ſave the innocent, whenever it was preſumptuouſly re- 
quired. And yet in England, ſo late as king John's time, 
we find grants to the biſhops and clergy to uſe the judicium 
ferri, aguae, et ignis'. And, both in England and Sweden, 
the clergy preſided at this trial, and it was only performed in 
the churches or in other conſecrated ground ; for which 
Stiernhook m gives the reaſon ; © ven defuit lis operae et 
& labors pretium ; ſemper enim ab ejufmodi Judigi aliquid luer 
« facerdotibus obveniebat.” But, to give it it's due praiſe, we 
find the canon law very early declaring againſt trial by or- 
deal, or vulgaris purgatio, as being the fabric of the devil, 
% cum ſit contra praeceptum Domini, non tentabis Dominum 
Deum tuum",” Upon this authority, though the canons 


* v. 270. EL m de jure Susan, 1. 1. e, & we 
i On Numb. v. 17. "oe \ une. part. 2. cauſa, 2. 92. 5. AH. J, 
& Mod. Univ. Hiſt. s Pecretal, lib. 3. tis. 50. c. 9. & Ghy. ibid. 
3 Spelm. Gl. 435. 
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rhemſelyes were of no validity in England, it was thought 
proper (as had been done in Denmark above a century be- 
fore ) to diſuſe and aboliſh this trial entirely in our courts 
of juſtice, by an act of parliament in 3 Hen. III. according 
fir Edvard Cette 7, er rather N the king in 
x -0pay 


II. Abrnen ſpecies Abe e finite” to 
the former, but probably ſprung from a preſumptuous abuſe 
of reyelation in the ages of dark ſuperſtition, was the corfned, 
or morſet of execration: being a piece of cheeſe or bread; of 
about'an ounce in weight, which was conſecrated with 2 
form of exorciſm ; deſiring of the Almighty that it might 
cauſe convulſions and paleneſs, and find no paſlage, if the 
man was really guilty ; but might turn to health and nauriſh- 
ment, if he was innocent”; as the water of jealouſy among 

the Jews * was, by God's eſpecial appointment, to cauſe the 
belly to ſwell and the thigh to rot, if the woman was guilty 
of adultery. This corſned was then given to the ſuſpected 
perſon ; who at the ſame time alſo received the holy ſacra- 
ment *: if indeed 'the corſned was not, as ſome have ſuſ- 

Qed, the ſacramental bread itſelf; till the ſubſequent inyen- 
tion of tranſubſtantiation preſerved it from profane uſes with 
a more profound reſpect than formerly. Our hiſtorians af- 
ſure us, that Godwin, earl of Kent, in the reign of king 
Edward the confeſſor, abjuring the death of the king's: bro⸗ 
ther, at laſt appealed to his corſned, . per Buccellam deglutien - 
e Jam abjuravit u, ” which ſtuck in his throat and Lille 
him. This cuſtom has been long ſince gradually aboliſhes 
though che remembrance of it ſtil] ſubſiſts in certain = 


of bahn retained among the common people *. * 


„Mod. Un. in xxxii, 105. 2 Numb. ch. v. 1 
„* 9ꝙ Rep. z: ir aEgaws g's: M 
11 Rym. Foed. 228. Spelm. Ghe: 4 Ingulph. 0 * 
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3 we cannot but remark, that eough in Euro- 
pean countries this cuſtom moſt probably aroſe from an abuſe 


of revealed religion, yet credulity and ſuperſtition will, in 


all ages and in all climates, produce the ſame or ſimilar ef- 
fects. And therefore we ſhall not be ſurprized to find, that 
in the kingdom of Pegu there ſtill ſubſiſts a trial by the corſ- 
ned, very ſimilar to that of our anceſtors, only ſubſtituting 
raw rice inſtead of bread *. And, in the kingdom of Mo- 
nomotapa, they have a method of deciding lawſuits equally 
whimſical and uncertain. The witneſs for the plaintiff 


chews the bark of a tree, endued with an emetic quality 


which, being ſufficiently maſticated, is then infuſed in wa- 
ter, which is given the defendant to drink. If his ſtomach 
rejects it, he is condemned: if it ſtays with him, he is ab- 
lolved, unleſs the plaintiff will drink ſome of the ſame wa- 
ter; 2 if it ſtays with him alſo, the ſuit is left undeter- 
mined 7, | 


THESE two antiquated methods of trial were principally 
in uſe among our Saxon anceſtors. The next, which till 
remains in force, though very rarely in uſe, owes it's intro- 


duction among us to the princes of the Norman line. And 
that is 


III. Tux trial by battel, duel, or ſingle combat; which 
was another ſpecies of preſumptuous appeals to providence, 
under an expectation that heaven would unqueſtionably give 
the victory to the innocent or injured party. The nature 
of this trial in caſes of civil injury, upon iſſue joined in a 
writ of right, was fully diſcuſſed in the preceding book“: 
to which J have only to add, that the trial by battel may be 
demanded at the election of the appellee, in either an appeal 
or an approvement; and that it is carried on with equal ſo- 
lemnity as that on a writ of right : but with this difference, 
that there each party might hire a champion, but here they 
muſt fight in their proper perſons, And therefore if the appel- 


x Med. Univ. Hift, vii, 129, 2 See Vol, III. pag. 337. 
Y Ibid. xv. 464. 
lant 
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lant or approver be a woman, a prieſt, an infant, or of the 
age of ſixty, or lame, or blind, he or he may counterplead 
and tefuſe the wager of battel ; and compel the appellee to 
put Himſelf upon the country. | Affd peers of the realm, 
bringing an appeal, ſhall not be challenged to wage battel, 
on account of the dignity of their perſons; nor the citizens 
of London, by ſpecial charter, becauſe fighting ſeems fo- 
reign to their education and employment. 80 likewiſe if 
the erime be notorions ; as if the thief be taken with the 
mainour, or the murderer in the room with a bloody knife, 
the appellant may refuſe the tender of battel from the appel-" 
lee ; for it is unreaſonable that an innocent man ſhould 
ſtake his life ae one Who is already half-conviftel, andy 


Tur form and manner of waging battel upon appeals are 
much the fame as upoti a writ of right; only the vaths of 
the two combatants are vaſtly more ſtriking and folemn b. 
The appellee, when appealed of felony, pleads wt guilty, 
and throws down his glove, and declares he will defend the 
ſame by his body : the appellant takes up the glove, and re- 
phes that he is ready to make good the appeal, body for 
body. And thereupon the appellee, taking the book in his 
right hand, and in his left the right hand of his antagoniſt, 
ſwears to this effect. Foc audi, homo, quem per manum 
© tones,” Oc : hear this, O man, whom I hold by the 
“ hand, who calleſt thyfelf John by the name of baptiſm, 
that I, who call myſeff Thomas by the name of baptiſm, 
did not felonioufly murder thy father, William by name, 
nor am any way guilty of the ſaid felony, So help me 
God, and the ſaints; and this I will defend againſt thee 
e by my body, as this court ſhall award.“ To which the 
appellant replies, holding the bible and his antagoniſt's hand 
in the ſame manner as the other: © hear this, O man whom 
I hold by the hand, who calleſt thyſelf Thomas by the 
te name of baptiſm, that thou art perjured ; and therefore 
e perjured, becauſe that thou feloniouſly didſt murder my 


4 2 Hawk. P. C. 427. » Flet. J. 1. c. 34. 2 Hauk. P. C. 426. 
« father, 


\ 
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4 father, William by name. So help me God and the ſaints; 
« and this I will prove againſt thee by my body, as this 

court ſhall award ©,” The battel is then to be fought 
with the ſame weapons, viz. batons, the ſame ſolemnity, 
and the ſame oath againſt amulets and ſorcery, that are uſtd 
in the civil combat: and if the appellee be ſo far vanquiſhed, 
that he cannot or will not fight any longer, he ſhall, be ad- 
judged to be hanged immediately; and then, as, well as, if 
he be killed in battel, providence is deemed to. havg deter- 
mined-in favour of the truth, and his blood ſhall, be attaint= 
ed. But if he kills the appellant, or can, maintain the fight 
from ſunrifing till the ſtars appear in the eyening, he ſhall 
be acquitted. So alſo if the appellant becomes recreant, and 
pronounces the horrible word of craven, he ſhall loſe his libe- 
ram legem, and become infamous; and the appellee. ſhall 
recover his damages, and alſo be for ever quit, not only of 
the appeal, but of all inditments likewiſe for the ſame of» 


fence, 


IV, Tur fourth method of trial uſed in criminal cafes 
is that by the peers of Great Britain, in the court of parlia- 
ment, or the court of the lord high ſteward, when a peer is 
capitally indicted: for in caſe of an appeal, a peer ſhall be 
tried by jury. Of this enough has been ſaid in a former 
chapter :; to which I ſhall now only add, that, in the me- 
thod and regulations of it's proceedings, it differs little from 
the trial per patriam, or by jury: except that the peers need 
not all agree in their verdict ; and except alſo that no ſpe- 
cial verdict can be given in the trial of a peer : becauſe'the 
lords of parliament, or the 1 nigh n (if the trial be 


1116 Na 


There is aftriking reſemblance be- court) and that the priſoner was the cands 
tween this proceſs, and that of the court of his death ; the priſoner, that he was 
of Areapagus at Athens, for murder; innocent of the charge againſt him, (Pott. 
wherein the proſecutor and priſoner Antiq. b. 2. c. 19. ) Fad 
were both ſworn in the moſt ſolemn man- 4 9 Rep, 30. 2 Inſt, 49. 

ner: the proſecutor, that he was related © See pag. 259, 
to the deceaſed (for none but near rela- f Hutt, 116. 
tions were permitted to proſecute in that | | had 


— 
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bad io. ky. court) are judges ſufficiently competent of the faw 
that may ariſe from the fact: but the greater number, en- 
fiſting of - twelve at the leaſt, will conclude, and bind the 


minority . ah 

V. Tur trial by jury, eee is 
alſo that trial by the peers of every Engliſhman, which, -as 
the grand bulwark of his liberties, is ſecured to him by the 
great charter“: © nullus liber homo capiatar, vel imprifonetur, 
« aut exulet, wy aliquo alio modo deſtruatur, niſi per —_— 
on rr vel per legem terru ee 


a Tur antiquity and excellence of this trial, for che nin 
of civil property, has before been explained at large |, nd 
it will hold much ſtronger in criminal caſes ; ſince, in — 
of difficulty and danger, more is to be apprehended from the 
violence and partiality of judges appointed by the crown, in 
ſuits between the king and the ſubject, than in diſputes be- 
tween one individual and another, to ſettle the metes and 
boundaries of private property. Our law has therefore wiſe- 
ly placed this ſtrong and twofold barrier, of a preſentment 
and a trial by jury, between the liberties of the people, and 
the prerogative of the crown. It was neceſlary, for preſery- 
ing the admirable. balance of our conſtitution, to veſt the 

executive power of the laws in the prince: and yet this 
power might be dangerous and deſtructive to that very con- 
ſtitution, if exerted without check or control, by juſtices of 
oyer and terminer occaſionally named by the crown; wha 
might then, as in France or Turkey, impriſon, diſpatch, or 
exile any man that was obnoxious to the government, by an 
inſtant declaration, that ſuch is their will and pleaſure. But 
the founders of the Engliſh laws have with excellent forecaſt 
contrived, that no man ſhould be called to anſwer to the 
king for any capital crime, unleſs upon the preparatory ac- 
cufation of twelve or more of his fellow ſubjects, the grand 
jury: and that the truth of every accuſation, whether pre- 
ferred in the ſhape of indictment, information, or appeal, 


E Kelynge. 56. Stat, 7 W. III. c. 3. D 9 Hen. III. c. 29. 


6. 11, Foſter, 247 i See Vol. III. pag. 379. 
ſhould 
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ſhould. afterwards. be confirmed by the unanimous ſuffrage of 
twelve of his equals and neighbours, indifferently chaſen, and 

ſuperior toall ſuſpicion. So that the liberties of England can- 
not but ſubſiſt, ſo long as this palladium remains ſacred and 
inviolate; not only from all open attacks, (which none will 
be fo hardy as to make) but alſo from all ſecret machinati- 
ons, which may fap and undermine it; by introducing new 
and arbitrary methods of trial, by juſtices of the peace, com- 
miſſioners of the revenue, and courts of conſcience. And 
however convenient theſe may appear at firſt, (as doubtleſs all 
arbitrary powers, well executed, are the moſt conventent) 
yet let it be again remembered, that delays, and little incon- 
veniences in the forms of juſtice, are the price that all free 
nations muſt pay for their liberty in more ſubſtantial matters; 
that theſe inroads upon this ſacred bulwark of the nation are 
fundamentally oppoſite to the ſpirit of our conſtitution; and 
that, though begun in trifles, the precedent may eradually 
Mcreaſe and ſpread, to the utter diſuſe of juries in 9 
of the moſt momentous concern. 


WHAT was ſaid of juries in general, and the trial thereby, 
in civil caſes, will greatly ſhorten our preſent remarks, with 
regard to the trial of criminal ſuits ; indictments, informa- 
tions, and appeals : which trial I ſhall conſider in the ſame 
method that I did the former; by following the order and 
courſe of the proceedings themſelves, as the moſt clear and 
perſpicuous way of 1 it. 


WHEN therefore a priſoner on his arraignment has plead- 
ed not guilty, and for his trial hath put himſelf upon the 
country, which country the jury are, the ſheriff of the county 
muſt return a panel of jurors, liber os et legales homines, de vi- 
cineta; that is, freeholders, without juſt exception, and of 
the viſue or neighbourhood ; which is interpreted to be of the 
county. where the fact is committed], If the proceedings are 
before the court of king's bench, there is time allowed, be- 
tween the arraignment and the trial, for a jury to be impan- 


3 2 Hal. P. C. 264, 2 Hawk, P. C. 403, 
| nelled 
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nelled by writ of venire facias to the ſheriff, as in civil cauſes; 
and the trial in caſe of a miſdemeſnor i is had at niſi prius, un- 
leis it be of ſuch conſequence as to merit a trial at bar; 
which is always invariably had when the priſoner is tried for 
any capital offence. But, before commiſſioners of oyer and 
ter miner and gaol delivery, the ſheriff by virtue of a general 
precept directed to him beforehand, returns to the court a 
panel of forty, eight jurors, to try all felons that may be call- 
ed upon their trial at that ſeſſion: and therefore it is there 
uſual to try all felons immediately, or ſoon, after their ar- 
raignment. But it is not cuſtomary, nor agreeable to the ge- 
neral courſe of proceedings, unleſs by conſent of parties, to 
try perſons indicted of ſmaller miſdemeſnors at the ſame court 
in which they have pleaded not guilty, or traverſed the indict- 
ment. But they uſually give ſecurity to the court, to appear 
at the next aſſiſes or ſeſſion, and then and there to try the 
traverſe, giving notice to the proſecutor of the ſame. 


In caſes of high treaſon, whereby corruption of blood may 
enſue, (except treaſon in counterfeiting the king's coin or 
{-als) or miſpriſion of ſuch treaſon, it is enacted by ſtatute 
7 W. III. c. 3. firſt, that no perſon ſhall be tried for any 
ſuch treaſon, except an attempt to aſſaſſinate the king, un- 
leſs the indictment be found within three years after the of- 
' fence committed: next, that the priſoner ſhall have a copy 
of the indictment, (which includes the caption “) but not 
the names of the witneſſes, five days at leaſt before the trial; 
that is, upon the true conſtruction of the act, before his ar- 
raignment '; for then is his time to take any exceptions 
thereto, by way of plea or demurrer : thirdly, that he ſhall 
alſo have a copy of the panel of jurors two days before his 
arial; and, laſtly, that he ſhall have the ſame compulſive pro- 
ceſs to bring in his witnefles for him, as was uſual to compel 
their appearance again/t him. And, by ſtatute 7 Ann. c. 21. 
(which did not take place till after the deceaſe of the late pre- 
tender) all perſons, indicted for high: treaſon or miſpriſion 


Foſt. 229. Append, i. Lid. 230. 
thereof 
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thertof, ſhall have not only a copy of the indictment, but a liſt 
of all the witneſſes to be produced, and of the jurors impas 
nelled, with their profeſſions and places of abode, delivered 


to him ten days before the trial, and in the preſence of two 
' witneſſes ; the better to prepare him to make his challenges 


and defence. But this laſt act, fo far as it affected indict- 
ments for the inferior ſpecies of high treaſon, reſpecting the 
coin and the royal ſeals, is repealed by the ſtatute 6 Geo. 


III. c. 53. elſe it had been impoſſible to have tried thoſe 


offences in the ſame circuit in which they are indicted : for 
ten clear days, between the finding and the trial of the in- 
diẽtment, will exceed the time uſually allotted for any ſeſ- 
ſion of oyer and terminer n. And no perſon indicted fot felo- 
ny is, or (as the law ſtands) ever can be, entitled to ſuch 
copies, before the time of his trial i. 


Wu the trial is called on, the j jurors are to be ſworn 
as they appear, to the number of twelve, unleſs they are 


challenged by the party, 


CHALLENGES may here be made, either on the part of 
the king, or on that of the priſoner ; and either to the whole 
array, or to the ſeparate polls, for the very ſame reaſons that 
they may be made in civil cauſes*, For it is here at leaſt as 
neceſſary, as there, that the ſheriff or returning officer be 
totally indifferent ; that where an alien is indicted, the jury 


ſhould be de medietate, or half foreigners, if ſo many are 
found in the place; (which does not indeed hold in treaſons ?, 


aliens being very improper judges of the breach of allegiance z 
nor yet in the caſe of Egyptians under the ſtatute 22 Hen, 
VIII. c. 10.) that on every panel there ſhould be a compe- 
tent number of hundredors; and that the particular j Jurors 
ſhould be omni exceptione majores ; not liable to objection ei- 
ther propter honoris reſpectum, propter dfectum, propter affetImny 
or propter deliftum. 


u Foſt, 250, ® See Vel. III. pag. 35%. 
n 2 Hawk. P. C. 410, 52 Hawk. P. C. 420% 2 Hal. P. C. 971, 
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enkrt Ewers upon any of the foregding accounts ate a 


ſtiled challenges for cane which may be without ſtint in 
both criminal and civil trials. But in ctithinal caſes, or at 


leaſt in capital ones, there is, in favorem vitae, allowed to 


the priſoner an arbitrary and capricious ſpecies of challenge 
to a certain number of jurors, without ſhewing any cauſe at 


all; which is called a peremptory challenge! a proviſion full 


of chat tenderneſs and humanity to priſoners, for which our 
Engliſh laws are juſtly famous. This is grounded on two 


reaſons. 1. As every one muſt be ſenſible, what ſudden im- 
preffiofis and unnaccountable prejudices we are apt to con- 


ceive upon the bare looks and geſtures of another; and how 
neceſſary it is, that a priſoner (when put to defend his life) 
ſhould have a good opinion of his jury, the want of which 
might totally diſconcert him; the law wills not that he ſhould 


be tried by any one man againſt whom he has conceived a 
prejudice, even without being able to aſſign a reaſon for ſuch 


his diſlike. 2. Becauſe, upon challenges for cauſe ſhewn, if 
the reaſon aſſigned prove inſufficient to ſet aſide the juror, 
perhaps the bare queſtioning his indifference may ſometimes 
provoke a reſentment; to prevent all ill conſequences from 


which, the priſoner is ill at liberty, if he pleaſes, perempto- 


rily to ſet him aſide. 


Tus privilege, of peremptory challenges, though 15 5 
to the priſoner, is denied to the king by the ſtatute 33 Edw. 
I. ſt. 4. which enacts, that the king ſhall challenge no ju- 
rors without aſſigning a cauſe certain, to be tried "and ap- 


proved by the court. However it is held, that the king need 
not aſſign his cauſe of challenge, till all the panel is gone 
through, and unleſs there cannot be a full jury without the 


perſons ſo challenged. And then, and not ſooner, the King's 
counſel muſt ſhew the cauſe: otherwiſe the juror ſhall be 


{worn 1, 


THe peremptory challenges of the priſoner muſt however 
have ſome reaſonable boundary; otherwiſe he might never 


q 2 Hawk. P. C. 413. 2 Hal, P. C. 271. 
Vor. IV. + 4 be 
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be tried. This reaſonable boundary is ſettled by the common 
law to be the number of thirty five; that is, one under the 
number of three full juries, For the law judges that ſive and 
thirty are fully ſufficient to allow the moſt timo ous man to 
challenge through mere caprice; and that he who perempto- 
rily challenges a greater number, or three full juries, has 
no intention to be tried at all, And therefore it dealt with 
one, who peremptorily challenges above thirty fiye, and 
will not retra& his challenge, as with one who ſtands mute 
or refuſes his trial; by ſentencing him to the peine forte et 
dure in felony, and by attainting him in treaſon", And ſo 
the law ſtands at this day with, regard to treaſon, of any 
kind, | | 


Zur by ſtatute 22 Hen. VIII. c. 14. (which with regard 
to felonies, ſtands unrepealed by ſtatute 1 & 2 Ph. & Mar. 
c. 10.) by this ſtatute, I ſay, no perſon, arraigned for telony, 
can be admitted to make any more than twenty peremptory 
challenges. But how if the priſoner will peremptorily chal- 
lenge twenty one ? what ſhall be done? The old opinion 
was, that judgment of peine forte et dure ſhould be given, as 
where he challenged thirty fix at the common law * : but the 
better opinion ſeems to be *, that ſuch challenge ſhall only be 
diſregarded and overruled, Becauſe, firſt, the common law 
doth not inflict the judgment of penance for challenging 
twenty one, neither doth the ſtatute inflict it; and ſo heavy 
2 judgment (nor that of conviction, which ſucceeds it) ſhall 
not be impoſed by implication, Secondly, the words of the 
ſtatute are, that he be not admitted to challenge more 
<« than twenty” the evident conſtruction of which is, that 
any farther challenge ſhall be diſallowed or prevented : and 
therefore, being null from the beginning, and never in fact 
a challenge, it can ſubject the priſoner to no puniſhment ; 
but the Furor ſhall be regularly ſworn. 


Ix, by reaſon of challenges or the default of the jurors, a 
ſufficient number cannot be had of the original panel, a ales 


r 2 Hal. P. C. 268. t 3 Inſt. 227. 2 Hal. P. C. 270. 
2 Hawk, P. C. 414. x 


may 
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may be awarded as in civil cauſes , till the number of twelve 
is'/\worng „well and truly to try, and true deliverance make, 

between our ſovereign lord the king, and the priſoner. 
* whom they have in charge; and a dus verdict co o gives ac- 
G OY to their evidence.” 


[3 


Wur the jury is ſworn, if it be a . of ly 
quence, the indictment is uſually opened, and the evidence 
marſhalled, examined, and enforced by the counſel for the 
. crown, or proſecution. But it is a ſettled rule at common 
law, that no counſel ſhall be allowed a priſoner upon his trial, 
upon the general iſſue, in any capital crime, unleſs ſome 
point of law fhall ariſe proper to be debated . A rule, which 
(however it may be palliated under cover of that noble decla- 
ration of the law, when rizhtly underſtood, that the judge 
ſhalt be counſel for the priſoner ; that is, ſhall ſee that the 
proceedings againſt him are legal and ſtrictly regular *) ſeems 
to be not at all of a piece with the reſt of the humane treatment 
of priſoners by the Engliſh law. For upon what face of rea- 
ſon can that affiſtance be denied to fave the life of a man, 
which yet is allowed him in proſecutions for every petty treſ- 
paſs? Nor indeed is it ſtrictly ſpeaking a part of our antient 
law: for the mirrour v, having obſerved the neceſſity of coun- 
ſel in civil ſuits, who know how to forward and defend 
e the cauſe, by the rules of law and cuſtoms of the realm, 
immediately afterwards ſubjoins ; “ and more neceſſary are 
they for defence upon indiftments and appeals of felony; 
ei than upon other venial cauſes *.” And, to ſay the truth, 


See Vol. III. pag. 364. But, in 
mere commim̃ons of ęaol · delivery, no 
tales can be awarded; though the court 
may oe tenus order 2 new par el to be re- 


turned Jan. (4 Inſt, 68. 4 St. Tr. 


728. Cooke's Caſe.) 

w 2» Hawk. P. C. 400. 

x Sir Edwad Coke ( Inft. 137.) 
gives another additional reaſon for this 
refuſal,” * becauſe the evidence to con- 
« vict a priſoner ſhould be ſo manifeſt, 
« az it could not be contradicted.” 


Y 2 


It was therefore thought too dangerous 
an experiment, to le. an advocate try, 
whether it could be contradicted or no, 
1e. 3. K 1. br 
z Father Parſons the jeſuit, and after 
him biſhop Ellys, (of Engliſh liberty. it, 
26.) have imagin*d, that the benefit of 
counſel to plead for them was firſt de- 
nied to priſcners by a law of Hemy TI, 
meaning (I preſume) chapters 47 — 
48 of the code which is uſually attributed 
to chat prince. © De caufis crimiralibus 
. « vil 


Book IV. 
the judges themſelves are ſo ſenſible of this defect in our mo» 
dern practice, that they ſeldom. ſcruple to allow a priſoner 
counſel to ſtand by him at the bar, and inftru& him what 
queſtions: to aſk, or even to-aſk queſtions fon him, with re- 
ſpect to matters of fact: for as to matters of law, ariſing on 


Fug rie 
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the trial, they are intitled to the aſſiſtance of counſel, But 
ſtill this is a matter of too much importance to be left to the 
good pleaſure of any; judge, and is worthy t the interpoſition of 
the legiſlature ; which has ſhewn it's inclination. to-indulge 
priſoners with this reaſonable aſſiſtanee, by enacting in ſta- 
tute 7 W. III. c. 3. that perſons indictad for ſuch high treaſon, 
as works-a. corruption of the blood, or miſpriſion thereof, 

(except treaſon in counterfeiting the king's coin or ſeals) may 
make their full defenee by counſel, not exceeding two, to 
be named by the priſoner and aſſigned by the eount or judge: 
and this indulgence, by ſtatute 20 Geo: II. c. 30. is extended 
to parliamentary. impeachments for high treaſon, which were 

excepted in the former act. 


Tu doctrine of evidenes upon pleas of the crown is, in 
moſt reſpects, the ſame as that upon civil actions. There 
are however a few leading points, wherein, by ſeveral ſtatutes 
and reſolutions, a difference i is made between civil and cri- 


minal evidence. 


en in all cafes of Bight treaſon, petit treaſon, and 
miſpriſion of treaſon, by ſtatutes 1 Edw. VI. c. 12. and g & 
6 Edw.. VI. c. PI. tb. lawful witneſſes are required to con- 


of imparlaness in. perſonal actions. 


ge copitalibus. moms quacrat conſaium; 
of gain implacitatus flatim perneget, ſme 
omni petitione conſihi, — In aliit omnibus 
&® foreſt ot debet uti conſitio,”" But this 
eonfrlium, 1 conceive, . ſignifies only an 
imparlance, and the petitio confilii is crav- 
ag leave to imparl-; (See Vol. III. pag. 
298.) which is not allewable in any 
oriminal proſecution, This will be ma» 
gifeſt by comparing this law with a co- 
temporary paſſage in the grand couflumier 
of Northandy, (ch. 55.) which ſpeaks 


* Apres ce, oft tem le querelle a reſpon- 
* dre; et aura congie de ſoy confeiller,, 
il le dename er quand il ſera con- 
« ſeille, 8 
*-cyſe,”* Or, as it ſtands in the Latin 
text, (edit, 1525 ) © Querelatus autem 
«-poftea tenetur reſpondere j et habebit li- 
*© centiam conſulendi, fi requirat : babite, 
anten . a n 
. acouſatus of,” 
vick 
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vict a priſoner; unleſs he ſhall willingly and without vie- 
lence confeſs the ſame. By ſtatute x & 2 Ph. & Mar. c. 10. 
a farther exception is made as to treaſons in counterfeiting 
the king's ſeals or ſignatures, and treaſons concerning coin 
current within this realm; and more particularly by c. 4. 
the offences of importing counterfeit foreign money current 
in this kingdom, and impairing, «counterfeiting, or forging 
any current coin. The ſtatutes 8 & g W. III. c. 25. & 15 
& 16 Geo. II. c. 28. in their ſubſequent extenſions of this 
ſpecies of treaſon do alſo provide, that the offenders may be 
indicted, arraigned, tried, convicted, and attainted, by the 
like evidence and in ſuch manner and form, as may be hall 
and uſed againſt offenders for counterfeiting the king's money. 
But by ſtatute 7 W. III. c. 3. in proſecutions for thoſe trea- 
ſons to which that act extends, the fame rule (of requiring 
two witneſſes) is again enforced ; with this addition, that 
the confeſſion of the priſoner, which ſhall countervail the. ne- 
_ ceflity of ſuch proof, muſt be in open court: and it is de- 
clared that both witneſſes muſt be to the ſame overt act of 
treaſon, or one to one overt act, and the other to another 
overt act, of the ſame ſpecies of treaſon * and not of diſtin 
heads or kinds: and no evidence ſhall be admitted to prove 
any overt act not expreſsly laid in the indictment. And there- 
fore in ſir John Fenwick's caſe, in king William's time, 
where there was but onewwitneſs, an act of parliament ® was 
made on purpoſe to attaint him of treaſon, and he was'exe- 
cuted*, But in almoſt every other accuſation one poſitive 
witneſs is ſufficient. Baron Monteſquieu lays it down fot 
a rule , that thoſe laws which condemn a man to death in 
any yy on the depoſition of a fingle witneſs, are fatal to li- 
berty: and he adds this reaſon, that the witneſs who affirms, 
and the accuſed who denies, make an equal balance *; there 
is a neceſſity therefore to call in a third man to inclins the 
ſcale. But this ſeems to be carrying matters too far: for 
there are ſome crimes, in which the very privacy of their na- 


2 See St. Tr. IT. 144. Foſter. 235. 4 Sp, L. b. 12. c. 3. 
d Stat. 8 W. III. e. 4. © Beccar, c. 13. 
© 3, Tr. V. 4a. ; 
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ture excludes the poſſibility of having more than one witneſs ; 
muſt theſe therefore eſcape unpuniſhed ? Neither indeed is 
the bare denial of the perſon accuſed equivalent to the poſitive 
oath of a diſintereſted witneſs. In-caſes of indictments. far 


| perjury, this doctrine is better founded; and there. our. Jaw 


adopts it: for one witneſs is not allowed to convict a man 
indicted for perjury; becauſe then there is only one oath 
againſt another . In caſes of treaſon alſo there is the accuſed's 
oath of allegiance, to counterpoiſe the information of a fingle 
witneſs; and that may perhaps be one reaſon why the law re- 


quires a double teſtimony to convict him: though the prin- 


cipal reaſon, undoubtedly, is to ſecure the ſubject from being 
ſaerificed to fictitious conſpiracies, which have been the en- 
er of e r _ crafty Ara in all ages, 


= SECONDLY, though from the reverſal of colonel Sidney's 
attainder by act of parliament in 1689 5 it may be collected l 
that the mere ſimilitude of hand- writing in two papers ſhewn 
to a jury, without other concurrent teſtimony, is no evidence 
that both were written by the ſame perſon; yet mr 
the teſtimony of witneſſes, well acquainted with the party's 
hand, that they believe the paper in queſtion 1 have been 
written by him, is evidence to be left to a N 


Tumplr, by t the ſtatute 21 1 I. E. 27. a mother of a 
baſtard child, concealing i it's death, muſt prove by one wit- 
neſs that the child was born dead ; otherwiſe ſuch conceal- 
ment ſhall be evidence of her having murdered it 7: 


. FovarHLy, all preſumptive evidenge of felony ſhould be 
Sy cautiouſly : for the law holds, that it is better that 


ten guilty perſons eſcape, than that one innocent ſufter, 


1 10 Mod. 194. * St. Tr. VI. 69. Layer's caſe, 
g St. Tr. VIII. 472. A. D. 1722. ibid. 279. Henzey's caſe, ' 
Þ 2 Hawk. P. C. 437. A. P.1758. 4 Burr, 644, 


1 Lord Preſton's caſe. A. H. 1690. * See pag. 198, 


And 
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And ſir Matthew Hale in particular! lays down two rules, 
moſt prudent and neceſſary to be obſerved : 1. Never to con- 
vict a man for ſtealing the goods of a perſon unknown, mere- 
ly: becauſe he will give no account how he eame by them, 
unleſs an actual felony be proved of ſuch goods: and, 2. 
Never to convict any perſon of murder or manſlaughter, till 
at leaſt the body be found dead; on account of two inſtances 
he mentions, where perſons were executed for the Werd of 
ay r were then alive, but miſſing. 


Larzw. i it was an antient * commonly received prac· 
tice u, (derived from the civil law, and which alſo to this 
day obtains in the kingdom of France ®) that, as counſel was 
not allowed to any priſoner accuſed of a capital crime, fo 
neither ſhould he be ſuffered to exculpate himſelf by the tef- 
timony of any witneſſes. And therefore it deſerves to be re- 
membered, to the honour of Mary I, (whoſe early ſenti- 
ments, till her marriage with Philip of Spain, ſeem to have 
been humane and generous*) that when ſhe appointed fir 
Richard Morgan chief juſtice of the common-pleas, ſhe in- 
joined him, “that notwithſtanding the old error, which 
* did not admit any witneſs to ſpeak, or any other matter 
to be heard, in favour of the adverſary, her majeſty being 
party; her highneſs' pleaſure was, that whatſoever could 
ede brought in favour of the ſubject ſhould be admitted to 
© be heard: and moreover, that the juſtices ſhould not per- 
< ſuade themſelves to fit in judgment otherwiſe for her Ngh- 
* neſs than for her ſubject ?.” Afterwards, in one particular 
inſtance (when embezzling the queen's military ſtores was 
made felony by ſtatute 31 Eliz. c. 4.) it was provided that 
any perſon, impeached for ſuch felony, © ſhould be received 
„and admitted to make any lawful proof that he could, by 
<< lawful witneſs or otherwiſe, for his diſcharge and defence:“ 
and in general the courts grew ſo heartily aſhamed of a doc- 
trine ſo unreaſonable and oppreſlive, that a practice v was Ln 


1] 2 Hal. P. C. 290, _ Sp. L. b. 29, c. 11. 

m St. Tr. I. faſſim. — 4 _ See pag. 17. a 

® Domat, publ. law, d. 3. t. . Mon- p Holingſh- 11 12. St. 16 . 7 74. 

7A a 1 dually 


360 Pune Book IV. 
dually introduced of examining witneſſes for the priſoner, but 
not upon oath 4: the conſequence of which ſtill was, that 
the jury gave leſs credit to the priſoner's evidence, than to 
that produced by the crown. Sir Edward Coke proteſts 
very ſtrongly againſt this tyrannical practice : declaring that 
he never read in any act of parliament, book-caſe, or record, 
that in criminal caſes the party accuſed ſhould not have wit- 
neſſes ſworn for him; and therefore there was not ſo much as 
ſeintilla juris againſt it. And the houſe of commons were 
ſo ſenſible of this abſurdity, that, in the bill for aboliſhing 
hoſtilities - between England and Scotland*, when felonies 
committed by Engliſhmen in Scotland were ordered to be 
tried in one of the three northern counties, they inſiſted on 
a clauſe, and carried it ® againſt the efforts of both the crown 
and the houſe of lords, againſt the practice of the courts in 
England, and the expreſs law of Scotland , * that in all 
& ſuch trials, for the better diſcovery of the truth, and the 
< better information of the conſciences of the jury and juſ- 
te tices, there ſhall, be allowed to the party arraigned the be- 
te nefit of ſuch credible witneſſes, to be examined upon oath, 
& as can be produced for his clearing and juſtification.” At 
length by the ſtatute 7 W. III. c. 3. the ſame meaſure of juſ- 
| tice was eſtabliſhed throughout all the realm, in caſes of 
treaſon within the act: and it was afterwards declared by 
ſtatute x Ann, ſt. 2. c. q. that in all caſes of treaſon and felo- 
ny, all witneſſes for the priſoner ſhould be examined upon 
cathy 1 in like manner as the witneſles againſt him, N 
© Wax the evidence on both ſides is cloſed, the jury can- 
not be diſcharged till they have given in their verdict ; but 
are to conſider of it, and deliver it in, with the fame forms, 
as upon civil cauſes: only they cannot, in a criminal caſe 
which touches life or member, give a privy verdict*, But 


. 2 Bulſtr, 147, Cro, Car, 292, u Com, Journ, 4, 55 12, 13, 155 


1 3 Inſt, 79. 29, 30 Jun. 1607, 
* See alſo 2 Hal, p. C. 283. and his Did. 4 Jun. 1607, 
fummary. 264. : * 2 Hal. P. C. 300. 2 Hawk, P. C, 
t Stat, 4 Jac. I. c. 1. | 439% 
0 an 
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an open verdict may be either general, guilty, or not guilty ; 
or ſpecial, ſetting forth all the circumſtances of the caſe, and 
praying the judgment of the court, whether, for inſtance, 
on the facts ſtated, it be murder, manſlaughter, or no crime 
at all. This is where they doubt the matter of law, and 
therefore chuſe to leave it to the determination of the court; 
though they have an unqueſtionable right of determining upon 
all the circuniſtances, and finding a general verdict, if they 
think proper ſo to hazard a breach of their oaths: and, if 
their verdi& be notoriouſly wrong, they may be puniſhed 
and the verdict ſet aſide by attaint at the ſuit of the king; 
but not at the ſuit of the priſoner J. But the practice, here- 
tofore in uſe, of fining, impriſoning, or otherwiſe puniſhing 
jurors, merely at the diſcretion of the court, for finding their 
verdict contrary to the direction of the judge, was arbitrary, 
unconſtitutional, and illegal; and is treated as ſuch by fir 
Thomas Smith, two hundred years ago; who accounted 
** ſuch doings to be very violent, tyrannical, and contrary to 
© the liberty and cuſtom of the realm of England -.“ For, 
as fir Matthew Hale well obſerves*, it would be a moſt un- 
happy caſe for the judge himſelf, if the priſoner's fate de- 
pended upon his directions: unhappy alſo for the priſoner ; 
for, if the judge's opinion muſt rule the verdict, the trial by 
jury would be uſeleſs. Yet in many inſtances *, where con- 
trary to evidence the jury have found the priſoner guilty, their 
verdict hath been mercifully ſet aſide, and a new trial grant- 
ed by the court of king's bench; for in ſuch caſe, as hath 
been ſaid, it cannot be ſet right by attaint. But there hath 
yet been no inſtance of granting a new trial, where the 
priſoner was acquitted upon the firſt ©, 


Ir the jury therefore find the priſoner not guilty, he is 
then for ever quit and diſcharged of the accuſation ; except 


Y 2 Hal. P. c. 316, © 2 Hawk. P. C. 442. 

2 Smith's commonw, I. 3. c. 1. 4 The civil law in ſuch caſe only diſ- 

2 2 Hal, P. C. 313. charges him from the ſame accuſer, but 

d rLev,g, T. Jones, 163, St, Tr, not from the ſame accuſation, (FF. 48. 
X, 416, 2. 7. F. 2.) 
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he be appealed of felony within the time limited by law. But 


if the jury find him guilty e, he is then ſaid to be convicted of 
the crime whereof he ſtands indicted. Which conviction 
may accrue two ways; either by his confeſſing the offence 


and pleading guilty; or by his being found 1 the e 
of his country. 


Wen che offender is s thus vided, chere a are two col- 
lateral circumſtances that immediately ariſe. 1. On a convic- 
tion, in general, for any felony, the reaſonable expenſes of 
proſecution are by ſtatute 25 Geo. II. e. 36. to be allowed to 
the proſecutor out of the county ſtock, if he petitions the 
judge for that purpoſe; and by ſtatute 27 Geo. II. c. 3. poor 
perſons, bound over to give evidence, are likewiſe entitled to 
de paid their charges, as well without conviction as with it. 
2., On a conviction of larciny in particular, the proſecutor 
ſhall have reſtitution of his goods, by virtue of the ſtatute 

21 Hen. VIII. c. 11. For by the common law there was no 
reſtitution of goods upon an indictment, becauſe it is at the 
ſuit of the king only; and therefore the party was enforced 
to bring an appeal of robbery, in order to have his goods 
again . But, it being conſidered that the party, proſecuting 
the offender by indictment, deſerves to the full as much en- 
couragement as he who proſecutes by appeal, this ſtatute was 
made, which enacts, that if any perſon be convicted of lar- 
ciny by the evidence of the party robbed, he ſhall have full 
reſtitution of his money, goods, and chattels ; or the value 
of them out of the offender's goods, if he has any, by a writ 
to be granted by the juſtices, And the conſtruction of this 
act having been in great meaſure conformable to the law of 
_ appeals, it has therefore in practice ſuperſeded the uſe of ap- 
peals of larciny. For inſtance : as formerly upon appeals &, 
ſo now upon indictments of larciny, this writ of reſtitution - 


e In the Roman republic, when the guilty, but that he had not been enough 
priſoner was convicted of any capital of- upon his guard; © parum caviſſi videtur," | 
fence by his judges, the form of pro- (Feſtus, 325.) 
nouncing that conviction was ſomething, f 3 laſt, 242. | 
peculiarly delicate: not that he was C BraQton de coror, c. 32. 
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hall reach the goods fo ſtolen, notwithſtanding the property® 
of them is endeavoured to be altered by ſale in market overt, 
And, though this may ſeem ſomewhat hard upon the buyer, 
yet the rule of law is that ( ſpoliatus debet, ante omnia rſlitui; 5 
eſpecially when he has uſed all the diligence 1 in his power to 
convict the felon. And, ſince the caſe is reduced to this hard 
neceſſity, that either the owner or the buyer muſt ſuffer ; the 
law prefers the right of the owner, who has done a meritori- 
ous act by purſuing a felon to condign puniſhment, to the right 
of the buyer, whoſe merit is only negative, that he has been 
guilty of no unfair tranſaction. And it is now uſual far 
the court, upon the conviction of a felon, to order (without 
any writ) immediate reſtitution of ſuch-goods, as are brought 
into court, to be made to the ſeveral proſecutors. Or, elſe, 
ſecondly, without ſuch writ of reſtitution, the party may 
peaceably retake his goods, wherever he happens to find 
them *, unleſs a new property be fairly acquired therein, Or, 
laſtly, if the felon be convicted and pardoned, or be allowed 
| his clergy, the party robbed 2 bring his action of trover 
againſt him for his goods; and recover a ſatisfaction in da- 
mages. But ſuch action lies not before proſecution; for ſo 
felonies would be made up and healed!: and alſo recaption is 
unlawful, if it be done with intention to ſmother or com- 
pound the larciny; it then becoming the heinous offence of 
theft-bote, as was mentioned in a ſbemer chapter *. 


IT is not uncommon, when a perſon is convicted of a miſ- 
demeſnor, which principally and more immediately affects 
ſome individual, as a battery, impriſonment, or the like, for 
the court to permit the defendant to ſpeak with the proſecutor, 
before any judgment is pronounced; and, if the proſecutor 
declares himſelf ſatisfied, to inflict but a trivial puniſhment. 
This is done, to reimburſe the proſecutor his expenſes, and 
make him ſome priyate amends, without the trouble and cir- 
Fuity of a ciyil action, But it ſurely is a dangerous practice ; 


> See Vol, Il, pag. 450, 1 x Hal. P. C. 546, 
i 1 Hal. P. c. 543. Þ See pag. 133, 
F Sex Vol, III. pag. 4, f 


and, 
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and, though it may be intruſted to the prudence and diſere- 
tion of the Judges in the ſuperior courts of record, it ought 
never to be allowed in local or inferior juriſdictions, ſuch as 
the quarter- ſeſſions; where proſecutions for aſſaults are by 
this means too frequently commenced, rather for privateJucre 
chan for the great ends of public juſtice, Above all, it ſhould 
never be ſuffered, where the teſtimony of the proſecutor him- 
{elf is neceffary to convict the defendant : for by this means, 
the rules of evidence are entirely ſubverted; the proſecutor | 
becomes in effect a plaintiff, and yet is ſuffered to bear wit- 
neſs for himſelf, Nay even a voluntary forgiveneſs, by the 
party injured, ought not in true policy to intercept the ſtroke 
of juſtice, This,“ ſays an elegant writer, (who pleads 
with equal ſtrength for the certainty as for the lenity of puniſh- 
ment) © may be an act of good - nature and humanity, but it 
et | coatrary to the good of the public. For, although a 
< private citizen may diſpenſe with ſatisfaction for his priyate 
40 injury, he cannot remove the neceſſity of public example. 
& The right of puniſhing belongs not to any one individual 
* in particular, but to the ſociety in general, or the ſove- 
<& reign who repreſents that ſociety: and a man may renounce 
ce his own portion of this right, but he cannot give up that 

< of others.” 
n Beoc. ch. 46, 


CnATT IX THE TWENTY BIGHTH- 


Or THe BENEFIT oF CLERGY. 


FTER trial and conviction, the judgment of the court 

regularly follows, unleſs ſuſpended or arreſted by ſome 
intervening circumſtance; of which the principal is the benefit 
of clergy e a title of no ſmall curioſity as well as uſe ; and con- 
cerning which I ſhall therefore inquire, 1. Into it's original, 
and the various mutations which this privilege of clergy has 
fuſtained. 2. To what perſons it is to be allowed at this day, 
3. In what caſes. 4. The conſequences of allowing it. 


I. CLEROV, the privilegium clericale, or in common ſpeech 
the benefit of clergy, had it's original from the pious regard paid 
by chriſtian princes to the church in it's infant ſtate ; and the 
ill uſe which the popiſh eccleſiaſtics ſoon made of that pious 
regard, The exemptions, which they granted to the church, 
were principally of two kinds: 1. Exemption of places, con- 
ſecrated to religious duties, from criminal arreſts, which was 
the foundation of ſanctuaries: 2. Exemption of the perſons 
of clergymen from criminal proceſs before the ſecular judge 
in a few particular caſes, which was the true original and 
meaning of the privilegium clericale. 


Bur the clergy, encreaſing in wealth, power, honour, num- 
der, and intereſt, began ſoon to ſet up for themſelves : and 
that which they obtained by the favour of the civil govern- 
ment, they now claimed as their inherent right; and as N 

nig 
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right of the higheſt nature, indefeaſible, and jure divino l. 
By their canons therefore and conſtitutions they endeavoured 
at, and where they met with eaſy princes obtained, à vaſt 
extenſion of theſe exemptions: as well in regard to the 
crimes themſelves, of which the lift became quite univerſal * ; 
as in'regard to the perſons exempted, among whom were at 
length comprehended not only every little ſubordinate officer 
belonging to the church or clergy, but even many that were 
Ry laymen. | 


Ix England however, althouzh the uſurpations of the 
pope were very many and grievous, till Henry the eighth en- 
tirely exterminated his ſupremacy, yet-a total exemption of 
the clergy from ſecular juriſdiction could never be thoroughly 
effected, though often endeavoured by the clergy®: and 
therefore, though the antient privilegium clericale was in fore | 
capital caſes, yet it was not wniverſally, allowed. And in 
thoſe particular caſes, the uſe was for the biſhop or ordinary 
to demand his clerks to be remitted out of the king's courts, 
as ſoon as they were indicted : concerning the allowance of 
which demand there was for many years a great uncertainty 4; 
till at length it was finally ſettled in the reign of Henry the 
ſixth, that the priſoner ſhould firſt be arraigned ; and might. 
either then claim his benefit of clergy, by way of declinatory 
plea; or, after conviclion, by way of arreſting judgment. 
This latter way is moſt uſually practiſed, as it is more to the 
ſatisfaction of the court to have the crime previouſly aſcer- 
tained by confeſſion or the verdict of a jury; and alſo it is 
more advantageous to the priſonec himſelf, who may, poſ- 
ſibly be acquitted, and fo need not the benefit of his clergy 


at all. 


_ Or1IGINALLY the law was held, that no man ſhould be 
admitted to the privilege of clergy, but ſuch as had the habi- 


a The principal argument, upon © no harm,” (Keilw, 181.) 
which they founded this exemption, d See Vol, III. pag. 6z, 
was that text of. ſcripture ; touch not © Keilw, 180. 
mine anointed, and do my prophets d 2 Hal, P. C. 377. 
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tum et tonſuram clericalem *. But in proceſs of time a much 
wider and more comprehenſive criterion was eſtabliſhed : every 
one that could read (a mark of great learning in thoſe days of 
ignorance and her ſiſter ſuperſtition) being accounted a clerk 
or clericus, and allowed the benefit of clerkſhip, though nei- 
ther initiated in holy orders, nor trimmed with the clerical 
tonſure. But when learning, by means of the invention of 
printing, and other concurrent cauſes, began to be more ge- 
nerally diſſeminated than formerly ; and reading was no 
longer a competent proof of clerkſhip, or being in holy or- 
ders ; it was found that as many laymen as divines were ad- 
mitted to the privilegium clericale : and therefore by ſtatute 
4 Hen. VII. c. 13. a diſtinftion was once more drawn be- 
tween mere lay ſcholars, and clerks that were really in or- 
ders. And, though it was thought reaſonable ſtill to mi- 
tigate the ſeverity of the law with regard to the former, yet 
they were not put upon the ame footing with actual clergy ; 
being ſubjected to a ſlight degree of puniſhment, and not al- 
lowed to claim the clerical privilege more than once, . Ac- 
cordingly the ſtatute directs, that no perſon, once admitted 
to the benefit of clergy, ſhall be admitted thereto a ſecond 
time, unleſs he produces his orders: and, in order to diſtin- 
guiſh their perſons, all laymen who are allowed this privil, 
ſhall be burnt with a hot iron in the brawn of the left thumb. 
This diſtinction between learned laymen, and real glerks in 
orders, was aboliſhed for a time by the ſtatutes 28 Hen. VIII. 
e. 1. and 32 Hen. VIII. c. 3. but is held * to have been vir- 
tually reſtored by ſtatute x Edw. VI. c. 12, which ſtatute 
alſo enacts that lords of parliament, and peers of the realm, 
may have the benefit of their peerage, equivalent to that of 
clergy, for the firſt offence, (although they cannot read, and 
without being burnt in the hand) for all offences then clergy- 
able to commoners, and alſo for the crimes of houſebreak- 


ing, highway robbery, horſe - ſtealing, and robbing of 
churches, 


e 2 Hal, P. C. 372. M. Paris, A. D. f Hob, 294. 
1259. See Vol. I. pag. 34. 
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Aren ms burning tie 1 * 'before it the real 
clergy, were diſcharged from the ſentence of the la in the 
king's courts,” and delivered over to the ordinary; to be dealt 
with according to the eccleſiaſtical canons. Whereupon the 
ordinary, not ſatisfied with the proofs adduced in the profane 
ſecular court, ſet himſelf formally to work to make a purga= . 
tion of the offender by a new canonical trial; altholigh he 
had been previouſly convicted by his country, of perhaps by | 
his own confeſſion. This trial was held before the biſhop'irr 
perſon, or his deputy ; and by a jury of twelve clefks : and 
there, firſt, the party himſelf was required to make oath of 
his own innocence ; next, there was to be the oath of twelve 
compurgators, who ſwore they believed he ſpoke the truth; * 
then, witneſſes were to be examined upon oath, but on b. 
balf of the priſoner only; and, laſtly, the jury were to bring 
in their verdict upon oath, which uſually acquitted the pri- 
ſoner : otherwiſe, if a clerk, he was degraded, or put to pen- 
ances, A learned judge, in the beginning of the laſt cen- 
tury , remarks with much indignation the vaſt complication 
of perjury and ſubornation of perjury, in this ſolemn farce of 
a mock trial; the witneſſes, the compurgators, and the jury, 
being all of them partakers in the guilt : the delinquent party 
alſo, though convicted before on the cleareſt evidence, and 
conſcious of his own offence, yet was permitted and almoſt 
compelled to ſwear himſelf not guilty : nor was the good 
biſhop - himſelf, under whoſe countenance this ſcene of 
wickedneſs was daily tranſa&ted, by any means exempt from 
a ſhare of it. And yet by this purgation the party Was 1 
ſtored to his credit, his liberty, his lands, and his capac 
of purchaſing afreſh, and was entirely made a new and an in- 
nocent man. . N 


Tals ſcandalous proſtitution of oaths, and the b or 
| juſtice, in the almoſt conſtant acquittal of felonious eleræs by 
purgation, was the occaſion, that, upon ny heinous and 


f. Was. 447. W Heb. 29 


notorious” 
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s of guilt, the temporal courts would. 
with the trial of the offender, but de- 
livered over to him the convicted clerk, abſque purgatione fa- 
Henda : in which fituation the clerk convict could not make 


purgation ; but was to continue in priſon during life, and 


was incapable of acquiring any perſonal property, or receiving 
the profits of his lands, unleſs the king ſhould. pleaſe to par- 
don him. Both theſe coutſes were in ſome degree excepti- 


onable ; the latter being perhaps too rigid, as the former was 
productive of the moſt abandoned perjury. As therefore, 


theſe mock trials took their riſe from factious and popiſh te- 
nets, tending to exempt one part of the nation from the ge- 
neral municipal law; it became high time, when the re- 


formation was thoroughly eſtabliſhed; to aboliſh fo vain and 


impious a ceremony. 


ACCORDINGLY the ſtatute 38 Eliz. c. 7. enacts, chat, for, 


the avoiding of ſuch perjuries and abuſes, after the offender 
has been allowed his clergy, he ſhall not be delivered ta the 
ordinary, as formerly; but, upon ſuch allowance and burn- 
ing in the hand, he ſhall forthwith be enlarged and delivered 
out of priſon ; with proviſo, that the judge may, if he thinks 


fit, continue the offender in gaol for any time not exceeding 
a year. And thus the law continued, for above a century, 
unaltered ; except only that the ſtatute 21 Jac. I. c. 6. al- 
lowed, that women convicted of ſimple larcinies under the 


value of ten ſhillings ſhould (not properly have the benefit of 


clergy; for they were not called upon to read; but) be 
burned in the hand, and whipped, ſtocked, or impriſoned. 


for any time not exceeding a year. And a ſimilar indul- 
gence, by the ſtatutes 3 & 4 W. & M. c. g. and 4&5 W. 
& M. c. 24. was extended to women, guilty of any clergy- 


able felony whatſoever ; who were allowed once to claim the 
benefit of the /atute, in like manner as men might claim the 


benefit of clergy, and to be diſcharged upon being burned in 
the hand, and impriſoned for any time not exceeding a year. 
All women, all peers,: aad all male commoners who could 
read, were therefore diſcharged in ſuch felonies ; abſolutely, 


„ | Z if 


r 


| 
l 


370 Nestes, Book IV. 
if clerks in orders; and for the firſt offence, upon burning 
in the hand, if lay; yet all liable (excepting peers) if the 
judge ſaw occaſion, to impriſonment not exceeding a year. 
And thoſe men, who could not read, if under the degree of 
peerage, were hanged. 


AFTERWARDS indeed it was conſidered, that education 
and learning were no extenuations of guilt, but quite the re- 
verſe: and that, if the puniſhment of death for ſimple felony 
was too ſevere for thoſe who had been liberally inſtructed, it 
was, a fortiori, too ſevere for the ignorant ag. And theve- 
upon by ſtatute 5 Ann. c. 6. it was enacted, that the benefit 
of clergy ſhould be granted to all thoſe who were intitled to 
afk it, without requiring them to-read by way of conditional 
merit, And experience having ſhewn, that ſo very univerſal 
a lenity was frequently inconvenient, and an encouragement 
to commit the lower degrees of felony ; and that, though ca- 
pital puniſhments were too rigorous for theſe inferior of- 
fences, yet no puniſhment at all (or next to none, as brand- 
ing or whipping) was as much too gentle; it was enacted by 
the fame ſtatute, 5 Ann. c. 6. that when any perſon is con- 
victed of any theft or larciny, and burnt in the hand for the 
ſame, he ſhall. alſo, at the diſcretion of the judge, be com- 
mitted to the houſe of correction or public workhouſe, to be 
there kept to hard labour for any time not leſs than fix 
months, and not exceeding two years; with a power of in- 
flicting a double confinement in caſe of the party's eſcape 
from the firſt. And it is alſo enacted by the ſtatutes 4 Geo. I. 
c. 11. and 6 Geo. I. c. 23. that when any perfons ſhall be 
convicted of any larciny, either grand or petit, or any felo- 
nious ſtealing or taking of money or goods and chattels, either 
from the perſon or the houſe of any other, or in any other 
manner, and who by the law ſhall be entitled to the benefit of 
clergy, and liable only to the penalties of burning in the hand 
or whipping, the court in their. diſcretion, inſtead of ſuch 
burning in the hand or whipping, may direct fuch offenders 
to be tranſported to America for ſeven years: and, if they 

return 
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return or are ſeen at large in this kingdom yu ub mw g 
it 710 de felony without benefit of deny. 


I this ſtate does the benefit of ere 
very conſiderably different from it's original inſtitution: the 
wiſdom of the Engliſh legiſlature having, in the courſe: of 2 
long and laborious proceſs, extracted by a noble alchemy 
rich medicines out of poiſonous ingredients; and converted, 
by gradual mutations, what was at firſt an unreaſonable ex- 
emption of particular popiſh eccleſiaſtics, into a metciful 
mitigation of the general law, with "I to RT pu- 
niſhment. 


From the whole of this detail we may de, that, ad 
ever in times of ignorance and ſuperſtition that monſter in 
true policy may for a while ſubſiſt, of a body of men, refiding 
in the bowels of a ſtate, and yet independent of it's laws; 
yet, when learning and rational religion have a little en- 
lightened mens minds, ſociety can no longer endure an ab- 
ſurdity ſo groſs, as muſt deſtroy it's very fundamentals. For, 
by the original contract of government, the price of protec- 
tion by the united force of individuals is that of 'obedience*to 
the united will of the community. This united will is de- 
clared in the laws of the land: and that united force is ex- 
erted in — due, and univerſal, execution, 


II. J AM next to inquire, to what perfone the benefit of 
clergy is to be allowed at this day: and this muſt be chiefly 
collected from what has been obſerved in the preceding ar- 
ticle; For, upon the whole, wt may pronounce, that all 
elerks in orders are, without any branding, and of courſe 
without any tranſportation, (for that is only ſubſtituted in 
lieu of the other) to be admitted to this privilege, and imme. 
diately diſcharged, or at moſt only confined for one year: 
and this as often as they offend, Again, all lords of parlia« 
ment and peers of the read, by the ſtatute 1 Edw. VI. c. 12. 
{hall be diſcharged in all elergyable and other felonies, pro- 


1 2 Hal. P. 2. 174. 
Z 2 vided 
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vided for by the act, without any burning in the hand, in 
the ſame manner, as real clerks convict : but this is only for 
the firſt offence. Laſtly, all the commons of the realm, not 
in orders, whether male or female, ſhall for the firſt offence 
be diſcharged of the puniſhment of felonies, within the be- 
nefit of clergy ; upon being burnt in the hand, and ſuffeting 
a difcretionary impriſonment ; or, in caſe of larciny, upon 
being tranſported for ſeven years, if the court ſhall think pro- 
per. It hath been ſaid, that Jews, and other infidels and 
keretics, were not capable of the benefit of clergy, till after 
chef ſtatute 5 Ann. c. 6. as being under a legal incapacity for 
orders; But I much queſtion whether this was ever ruled 
for law, ſince the re- introduction of the Jews into England, 

in the time of Oliver Cromwell. For, if that were the Gſe, 
the Jews are ſtill in the ſame predicament, which every day's 
experience' will contradict : the ſtatute of queen Anne having 
certainly made'no alteration in this reſpect; it only diſpenſing 
with the neceſſity of reading in thoſe perſons, who, in caſe 
they tould read, were before the act entitled to the benefit of 


their clergy.” g 


III. Tas third point to deans] is, adde e the 
privilegium tlericale, or benefit of clerpy, is to be allowed. And, 

it is to he obſerved, that neither in high treaſon, nor in petit 
larciny, nor in any mere miſdemeſnors, it was indulged at the 
common law; and therefore we may lay it down for a rule, 
that it was allowable only in petit treaſon and capital felonies : 
which for the moſt part became legally intitled to this indul- 
gence by the ſtatute de clers, 25 Edw. III. ſt. 3. c. 4. which 
provides, that clerks convict for treaſons or felonies, touching 
other perſons than the king himſelf or his royal majeſty, ſhall 
have the privilege of holy church. But yet it was not allow- 
able in all felonies whatſoever ; for in ſome it was denied 
even by the common law, vis, inſidiatis viarum, or lying 
in wait for one on the highway ; ; depopulatio agrorum, or de- 
ſtroying and ravaging a country! ; and combu/tio domorum, or 
arſon, that is, the burning of houſes *; all which are a kind 


k 2 Hal. P. C. 373. __ F.9. a Hal. P. C. $33. 


333. Foſt. 306. Vun Hal. P. C. 346. of 
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of hoſtile acts, and in ſome degree border upon treaſon. And 
farther, all theſe identical crimes, together with petit trea- 
ſon, and very many other acts of felony, are ouſted of clergy 
by particular acts of parliament ; which have in general been 
mentioned under the particular offences to which they be- 
long, and therefore need not be here recapitulated, Of all 
which ſtatutes for excluding clergy I ſhall only obferve, that 
they are nothing elſe but the reſtoring of the law to the ſame 
rigor of capital puniſhment in the firſt offence, that it exert- 
ed before the privilegium clericale was at all indulged ; and 
which it ſtill exerts upon a ſecond offence in almoſt all kinds 
of felonies, unleſs committed by clerks actually in orders. We 
may alſo remark, that by the marine law, as declared in ſta- 
tute 28 Hen, VIII. c. 15. the benefit of clergy is not allow- 
ed in any caſe whatſoever: and therefore when offences are 


committed within the admiralty- juriſdiction, which would be 


clergyable if committed by land, the conſtant courſe is to ac- 
quit and diſcharge the priſoner v. And laſtly, under this head 
of inquiry, we may obſerve the following rules: 1. That in 
all felonies, whether new created or by common law, clergy 
is now allowable, unleſs taken away by expreſs words of an 
act of parliament . 2. That, where clergy is taken away 
from the principal, it is not of courſe taken away from the 
acceſſory, unleſs he be alſo particularly included in the words 
of the ſtatute. 3. That, when the benefit of clergy is taken 
away from the offence, (as in caſe of murder, buggery, rob- 
bery, rape, and burglary) a principal in the ſecond degree, 
being preſent, aiding, and abetting the crime, is as well ex- 
cluded from his clergy as he that is principal in the firſt de- 
gree: but, 4. That, where it is only taken away from the 
jerſon committing the offence, (as in the caſe of ſtabbing, or 
committing larciny in 2 dwelling houſe, or privately from 
the perſon) his aiders and abetters are not excluded ; through 
the tenderneſs of the law, which hath determined that ſuch 
ſtatutes ſhall be taken literally 4, 


a Moor. 756, Foſt. 288. P 2 Hawk. P. C. 342. 
* 2 Hal, P. C. 330, q 1 Hal, P. C. 529. Foſter, 3 56, 357. 
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IV. LasTLy, we are to inquire what the conſequences 
are to the party, of allowing him thts benefit of clergy. I 
ſpeak not of the branding, impriſpnment, or tranſportation ; 
which are rather concomitant conditions, than conſequences 
of receiving this indulgence. The conſequences are ſuch as 
affect his preſent intereſt, and future credit and capacity : as 
having been once a felon, but now purged from that guilt 
by the privilege of clergy ; which operates as a kind of ſta- 


tute pardon. 


| Ap, we may obſerye, 1. That by his conviction he for- 
feits all his goods to the king ; which, being once veſted in 
the crown, ſhall not afterwards be reſtored to the offender “. 
2. That, after conviction, and till he receives the judgment 
of the law, by branding or the like, or elſe is pardoned by 
the king, he is to all intents and purpoſes a felon, and ſub- 
ject to all the diſabilities and other incidents of a felon“. 

3. That, after burning or pardon, he is diſcharged for ever 
of that, and all other felonies before committed, within the 
benefit of clergy ; but not of felonies from which ſuch bene- 
fit is excluded: and this by ſtatutes 8 Eliz, c. 4. and 18 Eliz. 

c. 7. 4. That by the burning, or pardon of it, he is reſtored 
to all capacities and credits, and the poſſeſſion of his lands, 
as if he had never been convicted t. 5. That what is ſaid 

with regard to the adyantages of commoners and laymen, ſub- 

ſequent to the burning in the hand, is equally applicable to 
all peers and clergymen, although never branded at all. For 
they have the ſame privileges, without any burning, ich 
others are intitled to after it ”, 


7 2 Hal, P. C. 388. t 2 Hal. P. C. 389. 5 Rep. 110 
3 P. Was. 487. | * z Hal, P. C. 389, 390. 
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CHAPTER THE TWENTY.NINTH. 


Or JUDGMENT any irT's 
_ CONSEQUENCES. 


E are now to conſider the next ſtage of criminal pro- 
ſecution, after trial and conviction are paſt, in ſuch 

crimes and miſdemeſnors, as are either too high or too low 
to be included within the benefit of clergy : which is that of 
Judgment, For when, upon a capital charge, the jury have 
brought in their verdict guilty, in the preſence of the priſoner; 
he is either immediately, or at a convenient time ſoon after, 
aſked by the court, if he has any thing to offer why judg- 
ment ſhould not be awarded againſt him. And in caſe the 
defendant be found guilty of a miſdemeſnor, (the trial of 
which may, and does uſually, happen in his abſence, after 
he has once appeared) a capias is awarded and iſſued, to bring 
him in to receive his judgment; and, if he abſconds, he 
may be proſecuted even to outlawry, But whenever he ap- 


pears in perſon, upon either a capital or inferior conviction, 


he may at this period, as well as at his arraignment, offer any 
exceptions to the indictment, in arre/? or ſtay of judgment; 
as for want of ſufficient certainty in ſetting forth either the 
pon, the time, the place, or the offence. And, if the 
objections be valid, the whole proceedings ſhall be ſet aſide ; 
but the party may be indicted again . And we may take no- 
tice, 1. That none of the ſtatutes of jeofails ®, for amend- 
ment of errors, extend to indictments or proceedings in eri- 


® 4 Rep. 45. d See Vol, III. pag. 406, : 
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tina caſes; and therefore a defective indictment is not aided 
bywverdict, as defective pleadings in civil caſes are, 2 That, 
Iii favour of life, great ſtrictneſs has at all times been ob- 
ſerved, in every point of an indictment. Sir Matthew Hale 
indeed complains, that this ſtrictneſs is gtown to be a 
cc dlemiſii and inconvenience in the law, and the adminiſtra- 
tion thereof: for that more offenders eſcape by the over- 

& eaſy ear given to exoeptions in indictments, than by their 
own innocence; and many times groſs murders,” burgla- 

ries, robberies, and other heinous and crying offences, re- 
* main unpuniſhed by theſe unſeemly niteties: to the re- 


|  $* proach of the law, to the ſhame of the government, to the 


* enouragement of villany, and to the diſhonour of God e.“ 


And yet, notwithſtanding this laudable zeal, no man was 


more tender of life than this truly excellent Judge, 


Wy PARDON alſo, as has been before faid, may be pleaded 
in arreſt of judgment: and it has the ſame advantage when 


5 here, as when pleaded upon arraignment ; via. the 


ſaving the attainder, and of courſe the corruption of blood: 

which nothing can reſtore but parliament, when a'pardon is 
not pleaded till after ſentence. And certainly, upon all ac- 
counts, when a man hath 3 a e ak is-in the 
right to plead it as ſoon as 3 | 


PRAYING the bene of Wk may alſo be ranked. among 
the motions in arreſt of judgment: of which we ſpoke-farge” 
* in the preceding e | 

Is all theſe tema fail, hi court ** pronounce chat 

judgment, which the law hath annexed to the crime, and 
Which hath been conſtantly mentioned, together with the 
crime itſelf, in ſome or other of the former chapters. Of 
theſe ſome are capital, which extend to the life of the of- 
fender, and conſiſt generally in being hanged by the neck till 

dead; though in very atrocious crimes other circumſtances 
of terror, pain, or diſgrace are ſuperadded: wy in treaſons 


5 Hal. P. C. 193. a 
of 
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of alb kinds, being drawn or dragged to the place of executi- 
on; in high treaſon affecting the king's perſon or government, 
embowelling alive, beheading, and quartering; and in mur- 
der, à public diſſection. And, in caſe. of any treaſon com- 
mitted by a female; the judgment is to be burned alive. But 
the humanity of the Engliſh nation has authorized, by a tacit 
conſent, an almoſt general mitigation of ſuch part of theſe 
judgments as ſavour of torture or eruelty a {ledge or hurdle 
deing uſually allowed to ſuch traitors as are condemned to be 
drawn ; and there being very few inſtances (and thoſe acci- 
dental or by negligenee) of any perſon's being embowelled or 
burned, till previouſſy deprived of ſenſation by ſtrangling. 
Some puniſhments conſiſt in exile or baniſhment, by abjura- 
tion of the realm, or tranſportation to the American colo- 
nies : others in loſs of liberty, by perpetual or temporary im- 
priſonment. Some extend to confiſcation, by forfeiture of 
lands, or moyeables, or both, or of the profits of lands for 
life: others induce a diſability, of holding offices or employ- 
ments, being heirs, executors, and the like, Some, though 
rarely, occafion a mutilation or diſmembering, by cutting off 
the hand or ears: others fix a laſting ſtigma on the offender, 
by flitting the noſtrils, or branding in the hand or face. 
Some are merely pecuniary, by ſtated or diſcretionary fines : 
and laſtly there are others, that conſiſt principally in their ig- 
nominy, though moſt of them are mixed with ſome degree of 
corporal pain; and theſe are inflicted chiefly for ſuch-crimes, 
as either ariſe from indigence, or render even opulence difſ- 
_ graceful. Such as whipping, hard labour in the houſe of 
correftion, the pil w_ oy ſtocks, and the ns. ey 


| Dee ſeem, it will afford 
pleaſure to an Engliſh reader, and do honour to the Engliſh 
law, to compare it with that ſhocking apparatus of death and 
torment, to be met with in the criminal codes of almoſt every 
other nation in Europe. And it is moreover one of the 
glories of our Engliſh law, that the nature, though not al- 
ways the quantity or degrea, of puniſhment is aſcertained for 
every offence ; and that it is not left in the breaſt of any 
, judge, 
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Judge, nor even of a jury, to alter that judgment, whith 
the law has beforehand ordained, for every ſubje& like, 
without reſpect of perſons. For, if judgments were to be 
the private opinions of the judge, men would then be ſlaves 
to their magiſtrates; and would live in ſociety, without 
knowing exactly the conditions and obligations which it lays 
them under. And beſides, as this prevents oppreſſion on 
the one hand, ſo on the other it ſtiſtes all hopes of impunity 
or mitigation ; with which an offender might flatter himſelf, 
if his puniſhment depended on the humour or diſcretion of 
the court. Whereas, where an eſtabliſhed penalty is an- 
nexed to crimes, the criminal may read their certain conſe- 
quence in that law, which ought to be the unvaried rule, * 
it is the inflexible Judge, of his actions. 0 


Tux diſcretionary fines and 2 ling of bit- 
priſonment, which our courts are enabled to impoſe, may 
ſeem an exception to this rule. But the general nature of 
the puniſhment, viz. by fine or impriſonment, is in theſe 
caſes fixed and determinate ; though the duration and quan- 
tity of each muſt frequently vary, from the aggravations or 
otherwiſe of the offence, the quality and condition of the 
parties, and from innumerable other circumſtances. The 
quantum, in particular, of pecuniary fines neither can, nor 
ought to be, aſcertained by any invariable law. The value 

of money itſelf changes from a thouſand cauſes ; and, at all 
events, what is ruin to one man's fortune, may be matter of 
indifference to another's. Thus the law of the twelve ta- 
bles at Rome fined every perſon, that ſtruck another, five 
and twenty denarii: this, in the more opulent days of the 
empire, grew to be a puniſhment of ſo little conſideration, 
that Aulus Gellius tells a ftory of one Lucius Neratius, 
who made it his diverſion to give a blow to whomever he 
pleaſed, and then tender them the legal forfeiture. Our ftatute 
law has not therefore often aſcertained the quantity of fines, 
nor the common law ever; it directing ſuch an offence to be 
puniſhed by fine, in general, without ſpecifying the certain 
ſum: which is fully ſufficieat, when we conſider, that how- 
4 1 | | ever 
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from being wholly arbitrary ; but it's diſcretion. is regula 

by law. For the bill of rights * has, particularly declared 
that exceſſive fines ought not to be impoſed, nor cruel and un- 
uſual puniſhments inflicted : (which had a retroſpect to ſome 
unprecedented proceedings in the court of king's bench, in 
the reign of king James the ſecond) and the ſame ſtatute 
farther declares, that all grants and promiſes of fines and 
forfeitures of particular perſons, before conviction, are ille- 
gal and void. Now the bill of rights was 700 declaratory, 
throughout, of the old conſtitutional law of the land; and gc- 
cordingly we find it expreſsly holden, long before , that all 
ſuch preyious grants are void; ſinge thereby many times un- 
due means, and more violent proſecution, would be uſed for 
private lugre, than the quiet and juſt proceeding of law 


Tux reaſonableneſs of fines in criminal caſes has alſo 
been uſually regulated by the determination of magna carta, 
concerning amercements for miſbehaviour in matters of civil 
right. Liber homo non amercietur pro parus delifto, niſi ſe- 
| ©. cundum modum ipſius delicti; et pro magno delicto, ſecundum 
F* magnitudinem delicti; ſalus cantenemento ſuo et mercator 
e zodem modo, ſalua mercandiſa ſua ; et villanus eodem meds 
te amercictur, ſalun wainagio ſus. A rule, that obtained 
even in Henry the ſecond's time t, and means only, that no 
man ſhall have a larger amercement impoſed upon him, than 
his circumſtances or perſonal eſtate will bear: ſaving to the 
landholder his contenement, or land; to the trader his mer- 
chandize; and to the countryman his wainage, or team and 
inſtruments of huſbandry. In order to aſcertain which, the 
great charter alſo directs, that the amercement, which is 
always inflicted in general terms (“ fit in miſericordia”) ſhall 
be ſet, ponatur, or reduced to a certainty, by the oath, of a 
jury. This method, of liquidating the amercement to a preciſc 
fum, is uſually done in the court-leet, and court - baron by 


4 Stat, 1 W. & M. ſt. 2. C, 2, f cap. 14. | | 
f 2 luſt, 48, h 8 $ Gan 4.9. c. 80 1h, 
2 affeerarsy 


e 


- - 24 - — - _ 4 - = — 
— I Ce I Cate 


380 Pos Lic Book IV, 
errors, or jurors ſworn to rere, that is, tax and model 
rate the general amercement according to the particular dir. 
cumftances of the oſfence and the offender. In imitation! of 


which, in courts ſuperior to theſe, the antient practibe was 


to inquire by a jury, when a fine was impoſed upon any man, 
«< gugntum. inde regi dare valeat per annum, ſalva fuſtentatione 
4 fug, et uxoris, et liberorum ſuorum*, And ſinoe the diſuſe of 
ſuch inqueſt, it is never uſual to aſſeſs a larger fine than a 
man is able to pay, without touching the implements of his 
livelyhood ; but to infli& corporal puniſhment, or a ſtated 
impriſonment, which is better than an exceſſive fine, for 
that amounts to imptiſonment for life. And this is the rea- 
fon why fines in the king's court are frequently denominated 
ranfoms, becauſe the penalty muft otherwiſe fall upon a man's 
perſon, unleſs it be redeemed or ranſomed by a pecuniary 
finej : according to an antient maxim, qui non habet in. cru- 

mena luat in corpore. Vet, where any ſtatute ſpeaks both of 
fine and ranſom, it is holden, that the ranſom ſhall be tron 
ble to the fine at leaſt i, | 


Wan ſentence of death, the moft terrible and higheſt 
Judgment in the laws of England, is pronounced, the im- 
mediate inſeparable conſequence by the common law is at- 
tainder. For when it is now clear beyond all diſpute, that 
the criminal is no longer fit to live upon the earth, but is to 
be exterminated as a monſter and a 'bane to human ſociety, 
the law ſets a note of infamy upon him, puts him out of it's 
protection, and takes no farther care of him than barely to 
ſee him executed. He is then called attaint, attin&zs, ſtained, 
or blackened. He is no longer of any credit or reputation; 
he cannot be a witneſs in any court ; neither is he capable 
of performing the functions of another man? for, by an an- 
ticipation of his puniſhment, he is already dead in law E. 
This is after judgment : for there is great difference between 
a-man convicted, and attainted; though they are frequently 
through inaccuracy confounded together. After conviction 


1 Gib. Exch. e. f. | n i Dyer, 232. 
: J Murr. c. 5. 5. 3. Lamb. Eirenarch, 575. ; k 3 Inſt, 213. * _ 
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only, à man is liable to none of theſs-diſcbilities's fot chere 
is ſtill in contemplation'of law a poſfibllity of his itinocerice. 
Something! may be offered in arreſt of judgment: the dict. 
ment may be etroneous, which will render bis guilt uncer- 
tain, and thereupon the preſent conviction may be quaſhed: 
he may obtain a pardon, or be allowed the benefit of clergy ; 
both which ſuppoſe ſome latent ſparks of merit, whick plead 
in extenuation of his fault. But hen judgment is once 
pronounced, both law and fact conſpite to prove him com- 
pletely guilty; and there is not the remoteſt poſfibility left 
of any thing to be ſaid in his favour. Upon judgment 
therefore of death, and not before, the attainder of a cri- 
minal commences: or upon ſuch circumſtances as art t qui- 
valent to judgment of death; as judgtnent of outlawry on A 
capital crime, pronounced for abſconding of fleeing from 
Juſtice, which tacitly confeſſes the guilt, And therefore either 
upon judgment of outlawry, or of death, for treaſon or r fe- 
lony, a man ſhall. be ſaid to be attainted. 


5 6+- 


Tas conſequences of attainder are forfeiture, and cor- 
ruption of blood. 


I. ForFEITURE is twofold; of real, and perſonal iis 
Firſt, as to real eſtates ; by attainder in high treaſon (a man 
forfeits to the king all his lands and tenements of inherit- 
ance, whether er ple or fee · tail, and all his rights of entry 
on lands and tenements, which he had at the time of the 
offence committed, or at any time afterwards, to be for ever 
veſted in the crown: and alſo the profits of all lands and 
tenements, which he had in his own right for life or years, 
ſo long as ſuch intereſt ſhall ſubſiſt. This forfeiture relates 
backwards to the time of the treaſon committed; ſo as to 
avoid all intermediate ſales and incumbrances , but not 
thoſe before the fact: and therefore a wife's jointure is not 
forfeitable for the treaſon of her huſband ; becauſe ſettled 
upon her previous to the treaſon committed. But her dower 


I Co, Litt. 392. 3 Inſt. 19, 1 Hal, m 3 Inſt. 211, 
P. C. 240. 2 Hawk. P, C. 443. : 
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for that | is not prohibited by the ſtatute, "But, Gough 5 
attainder the forfeiture relates back to the time of thetr eaſon 
committed, yet it does not take effect unleſs an | 1 be 


bad, of which it is one of the fruits; ; and therefore, if a A 
0 dies before faden provounced, or is ki led in open 


of his lands: for he never was attainted treaſon ©, But if 
the chief juſtice of the king's $ bench (the upreme « ron of 
all England) in perſon, upon "the view of the body of him 
killed in open rebellion, records it itandr returns the record i into, 
his own court, both, lands and goods ſhall be forfeited ? REY 


£4 + & 54 aft 


xeb bellion, or 1s hang by n martial law, it Te no forſeiturs 


Tur natural juſtice of forfeiture or ieh of pro- 
perty, for. treaſon 3, is founded in this conſideration : that 
he who hath thus violated the fundamental principles of go- 
vernment, and broken his part of the original contract be- 
tween king and people, hath abandoned his connexions with 
ſociety: and hath no longer any right to choſe advantages, 
which before belonged to him purely as a member of the com- 
munity : among which ſocial advantages the right of trans- 
ferring or tranſmitting property to others is one of the chief. 
Such forfeitures moreover, whereby his poſterity muſt ſuffer 
as well as himſelf, will help to reſtrain a, man, not only by 
the ſenſe of his duty, and dread of perſonal puniſhment, but 
alſo by his paſſions and natural affections; and will intereſt 
every dependent and relation he has, to keep him from of- 
fending: according to that beautiful ſentiment of Cicero", 
nc vero me fugit quam fit acer bum, parentum, ſcelera filiorum 
& foems lui: ſed hoc praeclare legibus comparatum oft, ut caritas 
oy  liberorum amiciores parentes reipublicae redderet.” And there- 
fore Aulus Caſcellius, a Roman lawyer in the time of the 
triumvirate, uſed to boaft that he had two reaſons for deſ- 


a 1 Hal. P. C. 359, 8 q See Vol. I. pag. 299. 
® Co. Litt. 13. | 5 ad Brutum, cp. 12, 
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ping te of the tyrants ; his old age, and his want of | 
pom hildren' are pledges to the prince of the ſa- 

Jr parry Yet many nations. have thought, tlas 
this poſthumous puniſhment favours of hardſhip to the inno- 
cent; eſpecially for crimes that do not ſtrike at the very root 
and Foundaric of ſociety, as treaſon againſt the government 
expreſsly does. And therefore, though confiſcations were 
very frequent py the times of the earlier emperors, yet Area- 
dius and Honorius in every other inſtance but er, 
thought it more juſt, ibi eff ponam, ubi et noxa ft; and 
ordefed that : pecruta ſuos teneant aucfores, nec ulterins priꝑre- 
% diatur metus, quam reperiatur deliftum * “ and 'Faſtinian 
alſd made a law/ to reftrain the puniſhment of relations ; 
Which directs the forfeiture to go, except in the caſe of en. 
mien majeftatis,” to the next of kin to the delinquent. On the 
other hand the Macedonian laws extended even the capital 
puniſhment of treaſon, not only to the children but to all the 
relations of the delinquent * : and of courſe their eſtates muſt 
be alſo forfeited, as no man was left to inherit them. And 
in Germany, by the famous golden bulle *, (copied almoſt 
verbatim from Juſtinian' s code 7) the lives of the ſons of ſuch 
as conſpire to kill an elector are ſpared, as it is expreſſed, b 
the emperor's particular bounty. But they are deprived of al 
their effects and rights of ſucceſſion, and are rendered inca- 
pable of any honour eccleſiaſtical or civil: © to the end 
te that, being always poor and neceſſitous, they may for ever 
ce de accompanied by the infamy of their father; may lan- 
4 guiſh in continual indigence; and may find (fays this 
< mercileſs edict) their puniſhment i in living, and their re- 
* lief! in 1 dying.” 


[Wits od in End forfeiture of lands and tenements 
to the crown for treaſon is by no means derived from the 
feodal policy, (as has been already obſerved*) but was ante- 
«dent to the eſtabliſhment of that ſyſtem in this iſland ; be- 


5 Gravin. 1, F. 68. 5 * cap. 24. 

T Cod; 9. 47. 22. 1 J. 9. t. 8. J. 5. 

u Nov. 134. c. 13. on 2 See Vol, II. pag. 25m. 
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* 
_ which conſtitute the offence, hat it: hall work 10 
forfeiture of lands, fave only for the life. of the offender; 
and by all, that it ſnall not deprive ebe wife of ber dower “. 
And, in ↄrder toraboliſh ſuch hereditary puniſhment intirely, 
it. as enacted by ſtatute 7 Ann. & a. that, .afterthe decaaſe 
of, che late pretender, no, atainder har tresſan ſhould extend 
to ha diſinhexixing of any heir, nos to prejudice of an 
perſon, other than the traiter bimfelk, wBy Which, the laws 
of furfeitures: far high treaſon would by this time have bean · 
at an end, had not a: ſubſequent ſtatuta interwened d give.» 
them a longer duration. The hiſtory uf this matter is ſomes: 
what ſingulat and worthy obſervation. At the- time of tbe 
upiqn, che crime of treaſon in Scotland was, by the Sc 
law, in many reſpects different from that of treaſon in Eng- 
land; and particularly in it's conſequence. of, forfeitures -of + 
intailed eſtates, which was more peculiarly Engliſn; yet it 
ſeemed neceflary,.that a crime ſo neatly affe ing government}, 
ſhould, both in it's eſſence and canſgdences,. be put upon 
the lame footing in both parts of the; united k ingdoma, A 
ney- modelling theſe laws, the Scotch nation and the Rag - 
liſh. houſe of commons ſtruggled hard, partly. ta maittain, 
and partly to acquixe, a total immunity; from forfeiture and 
cqrruption of blond: Which: the houfe uf lords as firmlynres 
liſted. At length a comptomiſe was. agreed to, whith» in 
eſtabliſhed by this ſtatute, viz. chatthe'ſame- crites And n 
other, ſhauld: be treaſon: in Scotland: thut are ſo in Englands 
and+ that the: Engliſni: forſeitures: aud corruption of hνY,Le 
ſhould take place i in Scotland, till the death of the then 
tender; and chen ceaſe throughout the whole of Great Bal. 
tain * : the lords de propoſing this me chen 
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by the ſtatute 1) Geo, II. c. 1 in the year 
tho late rebetlion) the operation of theſe indamnifying 
being thereby fend farther ſuſpended; tilt che death of h 
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ſimilas ſpirit; appears 80 have obtained in dba oriental bbus- 
tri the decrees of Nebuchadnezzar and Cyrus, in the 
books of Daniel * and Ezra; which, beſides the pain of 
death inflited on the delinquents there ſpecihed,' ordaim, 
© that their houſes ſhall be made a dunghill“ But this 
tending greatly to the prejudice of the public, it was agreed' 
in the reign of the firſt, in this kingdom, that the 
king ſhould have the profits of the land for one year and u 
day, in lieu of the defttuRtion he was otherwiſe at liberty to 
commit „: and therefore! mana carta provides, that th 
king ſhalt only bold ſuch lands for a year and a day, and 
then reſture them to the lord of the fee ; without any men- 
tion made of waſte, Nut the ſtatute 17 Edw. II. d pra. 
cativereghy, ſeems to ſuppoſe; that the king hall / en 
0 06th ee ps ft ug 8 
6. En 
t See Fun. 230. N 4 2 lab. 37. tis: 
b The gde and expediency of thi Yar | 


with much learning and ſtrengih ef. ® Mirr,c.q. 4.16, At 
pument, in the confdirations ww the law of *» * n 23. » 
Vos, IV. 7, 4 * * 


Rim). very jullly do en encroachment, 
very antient one, of the raya] prexogative . Ii 
year, days ahd waſte are nbw uſually compounded 6000 E 
otherwiſe they regularly belong to the eromn: and, | after 
their expiration, the land would naturally have e 
thie bei, (as in girelitind te nume it Kill does) didnt *1 
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TOOL involved ohe in tid" own caldmdities)! 7. // 
i ESTHER v4 Av 285126 562, 507% „ 
Tasse bee the forſeitures of real eſtates, created by 
| ebe leger conſequential upon attainders by judg- 
met af dearhi tir outlawry. T here omit the N 
feitures created by the ſtatutes of graemanire and others: be- 
axtrſe I look: upon their rather ag a part of nd and 
penalty, inflicted by the reſpective ffatutes, than as confe- 
gorncrs of ſuch judginent; as in tfraſon and felo ny the [ ares 
But L hall juff mention; under this diviſion of 2.41 utes, 
the fopſeituee! of: the profits of. lands duting life: which ex | 
tende to two other/inſtahees, beſides thoſe already RN 
Aawiag a Wreipon: pen nt there; hitting in the king 2 
courts of Juſtice”, l 
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Tur _— mes of TY and chattels accrues in every one 
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bara fove of Tiberty, * Ny 2 te ce een 
at Wa il Batt Ache / belts as for- 
felture öf Hhds," and of Foods and chattels. .x, Lands aro 
forfeited upon atlas, and not before: ca and 9127 2 
are forfeited" by 228 Becauſe in many « of the ca 
where g60ds are forfeited, there never is any,  attainder ; 885 
Aappens 6nly where judgment of death or outlawry 2 given: 
therefore in thoſe caſes the forfeiture muſt be upon convie- 
tion, « or not at all; and, being neeeſſarily upon conxic- 
tion ir in tho, | it is fo ordered i in all other caſes, for the law. 
loves uniformity. 27 In qutlawries We treaſon or felony, 
lands are forfeited only y by tf the judgment : but the goods, ; 
4 are . by Fl mag! 's being firſt put iu the F | 
Without {| aying, ti till he i quinto exattus, or you 
for th I ſee WO himſelf 0 long from justice, is — 
a «1 in Tbe forfeiture of lands hay reldtion to 


7 of the fa committed, ſo as to avoid all ſubſequent 
21 and incumbrances: but the forfeiture of goods rod 


chattels has no relation backwards; ſo that thoſe only which 
a man h has at the time of conviction Wall be forfeited. Thhere- 


ane ak felon may bona, fide ſel any of his.chattels, 
real or perſ ul, for the ſuſtenance of himſelf and family be- 


tweeri the fact and comvidtiont: for perſonal property is of 


l. 232, : A t 2 Hawks P. C. 454. 
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E from his pandora nor. retain thoſe he is 


of, nor tranſmit them b deſcent to any he F 
but the fame ſhall eſcheat to the ford « of the fee, 70 to, 


the king ys fuperior right of forfeiture : and the perſon. Attaint- 
ed ſhall Wat obſtruct all deſcents to his poſterity, W rerever 1 
they are obliged to derive « de 7 0 him to 2 remoter 
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Tuns is one of thoſe notions which our laws have adopt- 
ed from the feodal conſtitutions, at the time of the Nor- 
man'conqueſt ; as appears fror it's being unknown in thoſe 
tenures which are indiſputably Saxon, or gavelkind: where- 
in, though by treaſon, according to the antient Saxon laws, 
the land is forfeited to the king, yet no corruption of bl 
no impediment of defcents, enſues ; and, on judgment 
mere felony, no efcheat accrues to'the lord. And therefore, 
as every other oppreſſive mark of feodal tenure is now hap- 
pily worn away in thefe kingdoms, it is to be hoped, that 
this cy ruption of blogd, with alt it's connected conſequences, 
not only of preſent efcheat, but of future i incapacities of in- 
beritance evento the twentieth generation, may in proceſs of 
time be aboliſhed by act of parliament : as it ſtands upon 2 
very difterens footing from the forfeiture of 1. for high 

ver Vol. * P3g- 51. 
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Ch 20% Wo 389 
treaſon, affecting b makes . government. And 
indeed the legiſlature has, from time to time, appeared yery 
incl ble to give way to ſo, equitable a proviſion; by enact- 
that, in certain treaſons reſpecting the papal ſupremacy *. 

id the public coin *, and in many of the, new-made ſelo · 
„created ſince the reign of Henry, the eighth by ac of 
eg corruption of blood ſhall be ſaved. But as in 
ſome, of thy as Br or Ons, felonies (and thoſe not. of the 
moſt cow En 61th Bring wh eee 
ten, 95 it ſeems to, be big hly is Eau Is 
diet” oa; nate the Whole of” this Cates ty ons 
1 — eſpecially as by the afore- mentioned 
1 oy Ann. c. 21. . operation of which ich is paſt- 
tute 17 Geo. II. c. 39.) after the death of the 

CIR bes pretender, no attainder for' ah d 
tend to the diſinheriting any heir, nor the prrjulice of, p 
perſon, other than the offender himſelf; kick var 
aboliſhes all corruption of blood for treaſon, though 4 
the Tegiſlatute | ſhould interpoſe) it will fein continue for” 
many forts of felony. a 1 Mb 
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WI are next. to conſider how judgments, with their der 
V veral connected confequences, of attajnder, forfeiture, 


and corruption of blood, may be ſet aſide. There are two 


ways of doing this ; either by falſifying ot reverſing. e 
. or elſe by reprieve or pardon. 


* 


_ 


A jupounnT may be falſified, reverſed, or voided, in 10 
firſt place, without a 1orit of error, for matters foreign to or 
dehors the record, that is, not apparent upon the face of it; 


. ſo that they cannot be aſſigned for error in the ſuperior court, 


which can only judge from what appears in the record it- 
ſelf: and therefore, if the whole record be not certified, 
not truly certified, by the inferior court, the party injur 
thereby (in both civil and criminal caſes) may allege a dimi- 
nution of the record, and cauſe it to be rectified. Thus, if 


any judgment whatever be given by perſons, who had no 
good comm iſſion to proceed againſt the perſon condemned, 


it is void; and may be falſiſied by ſhewing the ſpecial matter, 


without writ of error, As, where a commiſſion iſſues to A 


and B, and twelve others, or any two of them, of which A 
or B ſhall be one, to take and try indictments; and any of 
the other twelve proceed without the interpoſition or preſence 
an —— . + 4 3a 120 . . 27 „. G G of. 


A 


"op 


Ch, $617 Wu OWA. 391 
ef either A, or B: in this caſe all proceedings; trials, con- 
victions, and judgments are void for want of a proper autho- 
rity in the commiſſioners, and may be falſified upon bare in- 
Apedtiga without the trouble. of a writ of error zj it being a 
high miſdemeſnor in the judges ſo proceeding and little ( if 
any thing) ſhort of murder in them all, in eaſe the perſon fo 
-attainted be executed and fuffer death, 80 likewiſeif- a dnnn 
purchaſes land of another; and afterwards the vendor is, 
either by outlawry, or his own confeſſion, convicted and at- 
tainted of treaſon or felony previous to the fale or alienation ; 
whereby: ſuch land becomes liable to forfeiture or eſcheax : 
. now, upon any trial, the purchaſor is at liberty, without 

bringing any writ of error, to falfify not only the time of the 
felony or treaſon ſuppoſed,” but the very point of the felony 
or treaſon itſelf; and is not concluded by the confeſſion or 
the outlawry of the vendor; though the vendor himſelf Is 
concluded, 1. And not ſuſfered now to deny the fact, whick de 
has by confeſſion or flight acknowleged. But if ſuch attain- 
der of the vendor was by verdict, on the oath pf his peers, 
the alienee cannot be receiyed to falſify or contradict the fart 
of the crime committed; though ha is at liberty to prove a 
miſtake in time, or that the affence 2 rec 
een cr ey REEL 3 


$ncowny, @jurlgment may | be 0. ty odd 
which lies from all inferior criminal juriſdictions to the court 
of king's bench, and from the king's hench to the houſe of 
peers; and may be brought for notorious miſtakes in the 
judgment or other parts of the record: as where à man is 
found guilty of perjury and receives the judgment af felony, 
or for other leſs palpable errors; ſuch as any irregularity, 
'omiffion; or want of farm in the proceſs of outlawry, of pro- 
clamations; the want of a proper additian to the defendantis 
name, according to the ſtatute of additions; for not properly 
naming the ſheriff or other officer of the court, or not dul 
deſpribing where his county court was held; for laying un 
-offence, committed in eons the late king, ta be done 
22 Hauk. P. C. 4. » lnk, 231. 1 Hal F. e. 367. 
* : ORE 'Þ a = Fla, 53 — 


| but 0n-fuleienTptobithle eituſe besen ed-the ztrorneyipene- 
ral; and then they are underſtobd to be grantable of com. 


and not without expreſs Warrant under the! king 


mon right, and er debite jinitiup. But writs'oFerrby do Te: 
verſe attainders in capital eaſes are n pratia 
8 


nual, or at leaſt by the conſent of the attorticy: 


- Theſe therefore: can rarely NN 
-Eſpecially where he is attainted for an offence againſt the 
ſtate: but they may be brought by his heir, or executor, 
- after his death, in more favourable times; which may be 


ſome conſolation to his roms of But the cafier, and more 


nun to reverſe . inder by act of . 
This may be and hath been frequently done, upon motives 


of compaſſion, or perhaps the zeal of the times, after a ſud-, 


den revolution in the government, withaut examining too 
cloſely into the truth or validity of the errors aſſigned. And 
ſometimes, though the crime be univerſally acknowleged and 


confeſſed, yet the merits of the criminal's family ſhall after 


his death obtain a reſtitution in blood, honours, and eſtate, 
or ſome, or one of them, by act of parliament; which (fo 
far as it extends) has all the effe& of reverſing the attainder, 
without caſting any reſlections upon the juſtice of the prone 


ing ſentence. 791 * 


nx effect of falſifying, or ata an ntl that 
the party ſhall be in the ſame plight as if he had appeared 


upon the capzas: and, if it be before plea pleaded, he ſhall 
de put to plead to the indiftment ; if after conviction, he 


ſhall receive the ſentence of the law: for all the other pro- 
deedings, except only the proceſs of outlawry for his an 


292 — 8 175. 


the,party, ſtands a5 if he, had never been at os — 
ſired, in his cdit, his capacitys his bloods and 
with regard to ——— by 
the crown, yet the owner may enter pon dhe grantee, with 
a0 little ceremony as he might enter upon a diſſeiſorc, B 
he Sill liable to another proſecution, far the ſamy of. 
Fence: for, the; fight being erroncpusy he- never wo in 
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HE only other remaining ways of avoiding the execty- 
tion of the judgment are by a reprieve, or a pardon z 
Wexreof the former is temporary only, the latter periqayent, 


I. A REPRIEVE, from reprendre, to take hack, is the with- 
drawing of a ſentence for an interval of time; whereby the 
execution is ſuſpended. This may be, firſt, er arbitrio Jutlt- 

cis; either before or after judgment: as, where the judge is. 
not ſatisfied with the verdict, or the evidence is ſuſpicious, 
or the indictment is inſufficient, or he is doubtful whether 
the offence be within clergy ; or ſometimes if it be a ſmall 
felony, or any favourable circumſtances appear in the erimi- 
nal's character, in order to give room to apply to the crown 
for either an abſolute or conditional pardon. Theſe arbitrary 
reprieves may be granted or taken off by the juſtices of gaol 
delivery, although their ſeſſion be finiſhed, and their com- 
miſſion expired: but this rather 3 common Nr Gon xl 
n right“. | 

. 3 
— — may alſo be e e as as, ** a 
woman is capitally convicted, and pleads her pregnancy; 
though this is no cauſe to ſtay the judgment, yet it is to re- 
ſpite the execution till ſhe be delivered. This is a mercy 


a 2 Hal, P.O 412. 


dictated 


at 466% Wan. ys 
giftzted hy the law of nature, Is favorem grolic ; and theme 
fore no part of the blaady proceedings, in the reigp a queen 
Mary, r diborahw ig 
Was Exerciſed in the iſland of Guernſey, of burning a wer 
man big with child i and, when through the violence of the 
flames the infant (prang forth at the fake, and was preſerved 
by the byſtanders, after ſome deliberatians of the prjeſts who 
| Tae in the ſacrifices, they, caſt it again inne pbe fir 59.2 
IG mat 7 barbarity which they never learned from 
| Rome; which directe, with the ſante hu- 
f — pem gupd praegnantis mulieris demnatas 
7 poena ditratur, quoad pariat which doctrine has alfa 
prevailed in England, as early as the firſt memorials of our 
law will reach 4. In caſe this plea be made in ſtay of execun 
tion, the judge muſt direct à jury of twelye matrons or i 
erect omen to inquire the fact ; and if they bring in 
vexdigt. guict with child (for barely, with child, unleſs it be 
alive in the womb, is not ſufficient) execution ſhall be ſtaid 
generally till the next ſeſſiun; and ſo from ſeſſion to ſeſſion, 
till either ſhe is delivered, or proves by the courle of nature 
not to have been with child at all. But if ſhe once hath had 
the benefit of this reprieve, and been deljvered, and afters 
wards becomes pregnant again, ſhe ſhall not be intitled to 
the · benefit of a farther reſpite for that cauſe ®, For ſhe may 
naw: be executed before. the child is quick in the womb; and 
mn 


emen eule ef rogulas Arier is if the offender be» 
"OOF ner gen, between the judgment and the ayyard of 
execution. : for regularly, --29 was- formerly: i. olſeryads 
though a man be campes when he commits a capital crime 
yet if he becomes nen compes after, he ſhall not be indited : 
if after indictment, he ſhall not be convicted; if after con- 
viction, he ſhall not receive judgment; if after judgments he 


(LR | 7 Hal, P. C, 365. 
y ae 1 370. 
r c. 12716. F © Seepas 24. f 


2396 1 P U'B'L1C:. Book > 
Milk not be ordered for exectrtion for uri folv Fark 
6, punitar;”: and the law'Khows'not but” he might have” 
terod ſome reuſvn, if in his ſertſes, to Have*Rayel theft E. 
ſpoectiet proceedings Ie is therefore am invtrfäble rü 
when any time intervenes between the àttamdef al © 
award ef execution; ' to demand 'of the priſorter What he Hatch 
to allege, why execution ſnould not be à afded again him: 
and, if he appears to be inſane, the judge in his Glſeretibir 
may and ought to reprieve him. Or, the party may plaad in 
bar of execution; which plea may be either pregnancy, the 
king's pardon, an act of grace, or diverſtty of perſon, viz. 
that ho is not the ſame that was attainted, und the Re. If 
this laſt caſe a jury ſhall be impanelled to try this collatertt” 
zue, namely, the identity of his perſon; and not Whether 
guilty or innocent; for that has been decided befüre: and, 

in theſe collateral iſſues the trial ſhall be Y#/faiter®, and He 
time allowed the priſoner to make his defentè or produce his 
witneſſes, unleſs he will make oath that he is not the'perſttt 
attainted : neither ſhall any peremptory challenges of the 
jury be allowed the priſoner} ; though formerly ſuch chal- 
lenges were held to be allowable,” whenever 4 man's Ile 
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II. Ir neither y, inſanity, non- identity, nor 
other plea will avail to avoid the judgment, and ſtay the c- 
ecution conſequent thereupon, the laſf and fureſt reſort is ff 
the king's moſt gracious parden ; the granting of which is 
the moſt amiable prerogative of the crown. Laws (ſays ain 
able writer) cannot be framed on principles of compaſſion to 
guilt: yet juſtice, ' by the conſtitution of England, is bound” 
to be adminiſtered in mercy :/ this is promiſed by the King in 
his «coronation oath, and it is that act of his government, 
which is the moſt perſonal, and moſt entirely bis own?, The 
kitty himſelf condemns no man; that tugged "taſk! he leihe 


to his courts-of juſtice : the great operation of his ſcepter is 
„„ Sid, 72.) See" appendix, f. .  Staundf, PC. 263, Co. Li 157, 
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* Thus * WTR «ff +00) vent droge. 07 70 wm nv. 
„Tus, i. 9 adventages of monarchy” 
form of government; that thete- 
Nbochzs it in his power to extend mareys 
heros; thigks.it js.deſerved : holding a court, of æquiy 
in his own breaſt, to ſaſten the rigour of the general law, in 
ſuch criminal caſes as merit an exemption from, puniſhments 
Pardons (according to ſome theoriſts ) ſhould: be excluded 
id a perſect legiſlaton, where. puniſhments are mild but cer- / 
tain; for that the clemency of che prince ſeems a;tacit:diſap- 
probation of the laws. But the excluſion of -pardons muſt 
neceſſarihy introduce a very dangerous power in the judge or 
jury, that of conſtruing. the criminal law by the ſpirit ĩnſtead 
of the letter ij ot elſe it muſt be holden, what no man will 
ſeriouſly avow, that the ſituation and circumſtances of the 
offendet (thaugh they alter not the eſſenoe of the crime) ought 
to maße no diſtinction in the puniſhment, In democracies; 
however, this powes, of pardon can never ſubſiſt ; ſor chere 
nqthing, higher. is acknowleged than the magiſtrate whoο. ad- 
miniſters the Jaws : and t would be. impolitic for the power 
of judging and of pardoning ta center in one and the m]] 
perſon... This (as the pre ſident Monteſquieu obleven ly; 
would ablige him very often to contradict himſelf, to mae 
and to, unmake his deciſions : it would, tend to conſound ali 
ideas of right among che ruſs, of the people; as they would», 
"ny it difficult, to tell, whether a priſouer were diſcharged 2 
hig innocence, or ended 8. pardon through favours In- 
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Holland. therefort, i there be no ſtadtholdet, here is u 
power of pardoning lodged in any other member og the ſtate: 
But in monarchies the king acts in a ſuperior ſphere j und; 
though he regulates the hole government as v firſt move 
yet he does not appear in any of the diſagterab iu ot invidious 
parts of it. Whenever the nation ſee, him petſotially en- 
gaged, it is only in works of legiſlature, magni fiene r 
compaſſion. | To him therefore the People look; up as the 
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nnn this head, of pardons,, let us [briefly confidety 
1 The hi of pardon: 2. The mauer of patdoning* 
3. The method of alinoing u pardon: 4. The effec? of ſuch 
— ren; Beret At tn, = A n ten 
Aba. e It Web uind 314 883 uM 11a: az 4 16/749 
ANY Anvz-firt, the king may pardon all ener, met 
_ _ - Agaliniſt the crown; or the public z- excepting, 1. That? 
preſerve” the liberty of the ſubjeR, the committing. arty ally 
to priſom out of the realm, is by the 'Hitheds corpu Ack, 
31 Car. II. c; 2. made a pruemunire; unpafdohable even 


the-king. Nor, 2. can the king pardon,” Where privite 
tiee is principally concerned in the proſedution of offenders” 


nun poteſt rex gratiam facere cum imiuria ot dms drum r. 
[Therefore in appeals of all kinds (which are the ſuit, fer 
the king, but of the party injured) the proſteutor may fe 
eaſe, but the king cannot pardon . Neither can Ke 

A common nufance, while it remains unredreſſed, br f 40 
prevent an abatement of it; though afterwards he muy rent 
the fine: becauſe, though the proſdeutien is veſted if the 
king to avoid multiplicity of ſuits, yet (during it's continu- 
| ance) this offence ſavours more of the W of 2 .. 
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wing — — 7 
Irerſen impeachæd by the c ]—D̃ f Night trerſbrt, bt öcher 
digd crimes} defending the im y und thereupon td: 
 folved%; ©: thatcthe-pardoh ſo-pleadetÞwit"iHepal'and 
and ought ndt to be allowed in dar of whe impeathttünt af" 
<< the. commons & England: forwhich reſulation they uf. 
fgned this reaſom to the hoaſe of riordsy- e that the i 
dupa pardon, to be. a 
point be adenitted, on ſtand doubted it would totally diſ. 
'* Courage the exbibiting- any for the future; Whersby the 
<- would, be deſtrayed Soon after the revolution," the 
commons renewed the ſame claim,” and voted v, 2 wat 4 
**, PArdon is not pirnaith/s in dur of an impeschment. Nn, 
atilengthy it was ansgted by che act of ſetclement; 72 K 13 
W. III. c. 2-4 thatns pardorr under the great feal 
And {hall be pladablr to an impeachment by the commons 
in parlament.“ But, after the impedchment has been 
ſolemnly heard and determined, it is not underſtobod that the 
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have. alſo a very impurſuſt. effect in qẽ]jizw, A penn pf * | 
lgnys for. i is preſumpathe/kivg anz not of an fame 
ings), but the conviction. or attainder muſt be particularly 
mentioned ?: and a pardon of. felonies will not incl 
racy ; for that: is no felony puniſhable at the m Jaws } 
4. It is alſo enacted by ſtatute: 13 Rice. II. fl. 4. 0. 1. that no? 
pardon for treaſon, murder, or rape ſhall be allowed, unteſs* 
the offence be particularly ſpecified therein q and particulagly 
in murder it ſhall be; expreſſed, whether- it wa committed” 
by lying in wait, aflault, or malice prepenſe. Upon which” 
ſir Edward Coke obſerves*, that it was not the intettiam of 
the parliament that the king ſhould ever pardon murder um- 
der theſe aggravations 3 and therefore they prudentiy laid the” 
pardon under theſe reſtrictions, beatuſe they did not avriceive» 
it poſſible that the. king would ever encafe an offeiice by! 
name, which was attended with ſuch. high -aggravations:” 
And it is remarkable enough, that there is no.precedent of 8 
pardon in the regiſter for any other homicide, than ts 
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bat ,no-patdan of homicide ſhall - Be granted, bu 
only where the king may do it by the cath of hit u; that 
is to ſay, where a man flayeth another in his own defence, 
ort by minfortune: But the. ſtatute of Richard the ſeeond, 
before-mentional, enlarges by impliantion the toyal power + 
| providediche Eingriie not deceived in-qhe intended object of 
| ; his meroy. And. therefore pardons of murder were always. 
© granted: with 2.205 ob/aut-of-the ſtatuts af king Richard, 
lauf a beaünge iti was (doubted whether murder oould be 
 paxdoned gunerally: ue it was determined by the ecurt of 
Rig e bench i, thet the- king may pardon on am indictummt 
ofimugder, a welllas à ſubject may diſcharge an appenl. Un- 
der theſe anda few. other reſtrictiona, it is a general rule, 
that a patdon ſhall be taken moſt n 
and moſt ſtrongly ö „ Teng 
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extend his merey upon what terms he pleaſes ; and may an- 
nex to his bounty à conditign either precedent or — 

on the per formanos whereof the validity of the pardon will 
depend: und this hy the common law. Which We 
isb any venerted in the pardon-of felons, on condition of 
triſportation to ſome forgiga country (uſually to ſome of his 
nijjeſty%; colonies and plantitions in America) for life; or 
forma term of yeurs; ſuch tranſportation or baniſhment *' + 
being allowable and warranted by the habeas | corpus act, 
z. Car! II. c 2. K 14. eee mepyey® ao 
nennen c. 1 000% 
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may obſerve, that a pardon by act of parliament is more be- 
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neficial than by the king's charter; for a man is not bound 
to plead it, Ka take notice of it!; 
neither can he loſe the benefit of it hy his own lads 
ligence, as he may of the king's charter of pardon *, The 
king's charter of pardon muſt be ſpecially pleaded, and that 
at a proper time : for if a man is indicted, and has a pardon 
In his pocket, and afterwards puts himſelf upon his trial by 
pleading the general iſſue, he has waived the benefit of ſuch 
pardon . But, if a man avails himſelf thereof as ſoon as by 
courſe of law he may, a pardon may either be pleaded upon 
arraignment, or in arreſt of judgment, or in the preſent ſtage 
of proceedings, in bar of execution. Antiently, by ſtatute ® 
10 Edw. III. c. 2. no pardon of felony could be allowed, 
unleſs the party found ſureties for the good behaviour before 
the ſheriff and coroners of the county n. But that ſtatute is 
repealed by the ſtatute 5 & 6 W. & M. c. 13. which, inſtead 
thereof, gives the judges of the court a diſcretionary power 
to bind the criminal, pleading ſuch pardon, to his good 
| behaviour, with two ſureties, for any term not exceeding 
ſeven years. | | 


4. LasTLy, the fret of fah 2 5 the king, i is to 
make the offender a new man; to acquit him of all corporal 
penalties and forfeitures annexed to that offence for which 
he obtains his pardon ; and not ſo much to reſtore his former, 
as to give him a new, credit and capacity. But nothing can 
reſtore or purify the blood when once corrupted, if the pardon 
be not allowed till after attainder, but the high and tranſ- 
cendent power of parliament, Vet if a perſon attainted re- 
ceives the king's pardon, and afterwards hath a fon, that ſon 
may be heir to his father, becauſe the father being made a 
new man, might tranſmit new inheritable blood : though, 
had he been born before the pardon, he could never have in- 
kerited at all. | 

1 Foſt. 43. m Salk. 499. 

* 2 Hawk. P. C. 397. * See Vol, II. pag. 254. 
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CHAPTER THE THIRTY SECOND. 


Or EXECUTION, 


ira: now remains nothing to ſpeak of, but execus 

5 tion; the completion of human puniſhment. And 
this, in all caſes, as well capital as otherwiſe, muſt be per- 
formed by the legal officer, the ſheriff or his deputy; whoſe 
- warrant for ſo doing was antiently by precept under the hand 
and ſeal of the judge, as it is ſtill practiſed in the court of the 
lord high ſteward, upon the execution of a peer * : though, in 
the court of the peers in parliament, it is done by writ from 
the king d. Afterwards it was eſtabliſhed ©, that, in caſe of 
life, the judge may command execution to be done without 
any writ, And now the uſage is, for the judge to ſign the 
calendar, or lift of all the priſoners' names, with their ſepa- 
rate judgments in the margin, which is left with the ſheriff. 
As, for a capital felony, it is written oppoſite to the priſon. 
er's name, let him be hanged by the neck; formerly, in 
the days of Latin and abbreviation *, “ ſuf. per coll.” for 
e ſuſpendatur per collum.” And this is the only warrant that 
the ſheriff has, for ſo material an act as taking away the life 
of another *. It may certainly afford matter of ſpeculation, 
that in civil cauſes there ſhould be ſuch a variety of writs of 
execution to recoyer a trifling debt, iſſued in the king's name, 
and under the ſeal of the court, without which the ſheriff 


» 2 Hal, P. C. 4 %/ 4 Staundf. P. C. 192, 
v See append. F. 5, © 5 Mod, 22, 
8 Finch, L. 478. 
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cannot legally ſtir one ſtep; and yet that the execution 
of a man, the moſt important and terrible taſk of any, ſhould 
depend upon a marginal note. | 


Tux ſheriff, upon receipt of his warrant, is to do execu- 
tion within a convenient time; which in the country is alſo 
left at large. In London indeed a more ſolemn and becom- 
ing exactneſs is uſed, both as to the warrant of execution, 
and the time of executing thereof: for the recorder, after re- 
porting to the king in perſon the caſe of the ſeveral priſon- 
ers, and receiving his royal pleaſure, that the law muſt take 
it's courſe, iſſues his warrant to the ſheriffs ; directing them 
to do execution on the day and at the place aſſigned f, And, 
in the court of king's bench, if the priſoner. be tried at the 
bar, or brought there by habeas corpus, a rule is made for his 
execution; either ſpecifying the time and place , or leay- 
Ing it to the diſcretion of the ſheriff b. And, throughout 
the kingdom, by ſtatute 25 Geo, II. c. 37. it is enacted 
that, in caſe of murder, the judge ſhall in his ſentence direct 
execution to be performed on the next day but one after ſen- 
tence paſſed i, But, otherwiſe, the time and place of exe- 
cution are by law no part of the judgment *. It has been well 
obſerved, that it is of great importance, that the puniſhment 
ſhould follow the crime as early as poſſible; that the proſ- 
pect of gratification or advantage, which tempts a man to 
commit the crime, ſhould inſtantly awake the attendant idea 
of puniſhment, Delay of execution ſerves only to ſeparate 
— ideas: and then the execution itſelf affects the minds of 

the ſpectators rather as a terrible fight, PTE 
Mer of tranſgreſſian. 


Tux ſheriff cannot alter the manner of the execution by 
ſubſtituting one death for another, without being guilty of 
&lony himſelf, as has been formerly ſaid ®. It is held alſa 


f See appendix, F. 4. n 
& St. Trials. VI. 332. Faſt, 43. Mich. ao Geo, III. 

See appendix, fg. 3. 1 Beccar. ch. 19. 
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by fir Edward Coke and fir Matthew Hale*, that even the 

| king cannot change the puniſhment of the law, by altering 
the hanging or burning into deheading ; though, when be= 
heading is part of the ſentence, the king may remit the reſt, 
And, notwithſtanding ſome examples to the contrary, fit 
Edward Coke ſtoutly maintains, that © judicandum off legi- 


« bus, non exemplis.” But others have thought 7, „, and more 
juſtly, that 'this prerogative, being founded in mercy and 
immemorially exerciſed by the crown, is part of the common 
law. For hitherto, in every inſtance, all theſe exchanges 
have been for more -merciful kinds of death; and how far 
this may alſo fall within the king's power of granting condi- 
tional pardons, (viz. by remitting a ſevere kind of death, on 
condition that the criminal ſubmits to a milder) is a matter 
that may bear conſideration, It is obſervable, that 'when 
lord Stafford was executed for the popiſh plot in the reign of 
king Charles the ſecond, the then ſheriffs of London, having 
received the king's writ for beheading him, petitioned'the 
houſe of lords, for a command or order from their lordſhips, 
how the ſaid judgment ſhould be executed: for, he being 
proſecuted by impeachment, they entertained a notion 
(which is ſaid to have been countenanced by lord Ruſſel} 
that the king could not pardon any part of the ſentence . 
The lords reſolved , that the ſcruples of the ſheriffs were un · 
neceſſary, and declared, that the king's writ ought to be 
obeyed, Diſappointed of raiſing a flame in that aſſembly, 
they immediately ſignified * to the houſe of commons by one 
of the members, -that they were not ſatisfied as to the power 
of the ſaid writ. That houſe took two days to conſider of it 
and then * ſullenly reſolved, that the houſe was content that 
the ſheriff do execute lord Stafford by ſevering his head from 
his body. It is farther related, that when afterwards the 
ſame lord Ruſſel was condemned for high treaſon upon in- 
dictment, the king while he remitted the ignominious part of 


n 3 Inſt, 52. 4 2 Hume Hiſt, of G. B. 428. 

© 2 Hal, P. C. 412. r Lords Jcura. 21 Dec. 1680. 

P Foſt, 270. F. N. B. 844 hk, Com. Journ, 21 Bec, 1680. 
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the ſentence, obſerved, . that his lordſhip would now find 
* he was poſſeſſed of that prerogative, which in the caſe of 
<« lord Stafford he had denied him ® One can hardly de- 
termine (at this diſtance from thoſe turbulent times) which 
moſt to diſapprove. of, the indecent and ſanguinary zeal of 
the ſubject, or the cool and cruel ſarcaſm of the ſovereign. 


Book IV; 


To conclude: it is clear, that if, upon judgment to be 
hanged by the neck till he is dead, the criminal be not 
thoroughly killed, but revives, the ſheriff muſt hang him 
again v. For the former hanging was no execution of the 
ſentence z and, if a falſe tenderneſs were to be indulged in 
ſuch caſes, a multitude of colluſions might enſue, Nay, even 
while abjurations were in force*, ſuch a criminal, ſo reviving, 
was not allowed to take ſanctuary and abjure the realm; but 
his fleeing to ſanctuary was held an eſcape in the officer 7. 


AnD, having thus arrived at the Ja/? ſtage of criminal pro- 
deedings, or execution, the end and completion of human 
puniſhment, which was the ſixth and laſt head to be conſider- 
ed under the diviſion of public wrongs, the fourth and laſt ob- 
ject of the laws of England; it may now ſeem high time to 
put a period to theſe commentaries, which, the author is 
very ſenſible, have already ſwelled to too great a length. But 
he cannot diſmiſs the ſtudent, for whoſe uſe alone theſe rudi- 
ments were originally eompiled, without endeavouring to re- 
call to his memory _ principal outlines of the legal conſti- 
tution of this country; by a ſhort hiſtorical review of the moſt 
conſiderable revolutions, that have happened in the Jaws of 
England, frum the earlieſt to the preſent times. And this 
taſk he will attempt to diſcharge, however imperfectly, in 
the next or concluding chapter. . 


n 2 Hume 360. x See pag. 326. 
w 2 Hal, P. C. 412. 2 Hawk. P. C. Fitzh. r. 7, cerone, 315. Finch. 
363. é L. 467. 
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CHAPTER THE THIRTY THIRD. 


Or THE RISE, PROG RESS, AND GRA- 
DAL IMPROVEMENTS, or THE 
LAWS or ENGLAND. 


ey we enter on the ſubject of this chapter, in 
| which I propoſe, by way of ſupplement to the whole, 
to attempt an hiſtorical review of the moſt remarkable 
changes and alterations, that have happened in the laws of 
England, I muſt firſt of all remind the ſtudent, that the riſe and 
progreſs of many principal points and doctrines have been al- 
ready pointed out in the courſe of theſe commentanes, under 
their reſpective diviſions : theſe having therefore been parti 
cularly diſcuſſed already, it cannot be expected that I ſhould 
re-examine them with any degree of minuteneſs ; which 
would be a moſt tedious undertaking. What I therefore at 
preſent propoſe, is only to mark out ſome outlines of an 
Engliſh juridical hiſtory, by taking a chronological view of 
the ſtate of our laws, and their ſucceflive mutations at diffe- 
rent periods of time, 


Tux ſeveral periods, under which I ſhall conſider the 
ſtate of our legal polity, are the following fix : 1. From the 
earlieſt times to the Norman conqueſt : 2. From the Norman 
conqueſt to the reign of king Edward the firſt : 3. From 


thence ta the reformation : 4. From the reformation to the 
 Bbs reſtoration 


* 
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n Charles the ſecond : 5. From thence ts 
the revolution in 1688: 6. From the revolution to the pre- | 
ſent time. 


[ a 

I. Anv, firſt, with regard to the antient Britons, the ab- 
drigines of our iſland, we have ſo little handed down to us 
concerning them with any tolerable certainty, that our en- 
quiries here muſt needs be very fruitleſs and defective. ,How- 
ever, from Caeſar s account of the tenets and diſcipline of the 
antient Druids in Gaul, 42 whom centered all the learning 
of theſe weſtern parts, and who were, as he tells us, ſent 
over to Britain, (that is, to the iſland of Mona or Angleſey) 
to be inſtructed; we may collect a few points, which bear a 
great affinity nad reſemblance to ſome of the modern doc- 
trines of our Engliſh law, Particularly, the very notion it- 
ſelf of an oral unwritten law, delivered down from age to 
age, by cuſtom and tradition merely, ſeems derived from 
the practice of the Druids, who never committed any of 
their inſtructions to writing : poſſibly for want of letters; 
ſince it is remarkable that in all the antiquities, unqueſtion- 
ably Britiſh, which the induſtry of the moderns has diſco- 
vered, there is not in any of them the leaſt trace of any cha- 
rater or letter to be found. The partible quality alſo of 
lands, by the cuſtom of-gavelkind, which ſtill obtains in 
many parts of England, and did univerſally over Wales till 
the reign of Henry VIII, is undoubtedly of Britiſh origi- 
nal. So likewiſe is the antient diviſion of the goods of an in- 
teſtate between his widow and children, or next of kin; 
which has ſince been revived by the ſtatute of diſtributions, 
And we may alſo remember an inſtance of a lighter nature 
mentioned in the preſent volume, where the ſame cuſtom has 
continued from Caeſar's time to the preſent ; that of burn- 
ing a woman guilty of the crime of petit treaſon by killing 
her huſband, 


Tre great variety of nations, that ſucceſſively broke in 
upon and deſtroyed both the Britiſh inhabitants and conſtitu- 
- tion, 
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tion, the Romans, the Picts, and, after them, the various 
clans of Saxons and Danes, muſt neceſſarily have cauſed great 
confuſion and uncertainty in the laws and antiquities of the 
kingdom; as they were very ſoon incorporated and blended 
together, and therefore, we may ſuppoſe, mutually commu» 
nicated to each other their reſpe&ive uſages , in regard to 
the rights of property and the puniſhment of crimes, So that 
it is morally impoſſible to trace out, with any degree of ac=- 
curacy, when the ſeveral mutations of the common law were 
made, or what was the reſpective original of thoſe ſeveral 
cuſtoms we at preſent uſe, by any chemical reſolution of 
them to their firſt and component principles. We can ſel- 
dom pronounce, that this cuſtom was derived from the Bri- 
tons; that was left behind by the Romans; this was a ne- 
oeſſary precaution againſt the Pits ; that was introduced by 
the Saxons, diſcontinued by the Danes, but afterwards re- 
ſtored by the Normans, 


WHEREVER this can be done, it is matter of great curio- 
ſity, and ſome uſe : but this can very rarely be the caſe j not 
only from the reaſon above-mentioned, but alſo from many 
others. Firſt, from the nature of traditional laws in gene- 
ral; which, being accommodated to the exigences of the 
times, ſuffer by degrees inſenſible variations in practice ꝰ: ſa 
that, though upon compariſon we plainly diſcern the alte- 
ration of the law from what it was five *hundred years ago, 
yet it is impoſſible to define the preciſe period in which that 
alteration accrued, any more than we can diſcern the changes 
of the bed of a river, which varies it's ſhores by continual 
decreaſes and alluvions. Secondly, this becomes impracti- 
cable from the antiquity of the kingdom and it's government 
which alone, though it had been diſturbed by no foreign in- 
vaſions, would make it an impoſſible thing to ſearch out the 
original of it's laws; unleſs we had as authentic monuments 


thereof, as the Jews had by the hand of Moſes, Thudlyg 
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this uncertainty of the true origin of particular cuſtoms muſk 
alſo in part have ariſen from the means, whereby chriſtianity 
was propagated among our Saxon anceſtors in this iſland ; by 
learned foreigners brought over from Rome and other coun- 
tries; ; who undoubtedly carried with them many of their own 
national cuſtoms ; and probably prevailed upon the ſtate to 
abrogate ſuch aldges as were inconſiſtent with our holy reli- 
gion, and to introduce many others that were more cohform- 
able thereto, And this perhaps may have partly been the 
| cauſe, that we find not only ſome rules of the moſaical, but 
alſo of the imperial and pontificial * blended and adopted KK 
into our own ſyſtem. 4 


A FARTHER reaſon may alſo be given for the great verily, 
and of courſe the uncertain original, of our antient eſtabliſh- 
ed cuſtoms; even after the Saxon government was firmly 
eſtabliſhed in this iſland : viz. the ſubdiviſion of the kingdom 
into an heptarchy, conſiſting of ſeven independent kingdoms, 
peopled and governed by different clans and colonies. This 
muſt neceſſarily create an infinite diverſity of laws: even 
though all thoſe colonies, of Jutes, Angles, proper Saxons, 
and the like, originally ſprung from the ſame mother coun- 
try, the great northern hive; which poured forth it's warlike 

progeny, and fwarmed all over Europe, in the ſixth and ſe- 
venth centuries. This multiplicity of laws will neceſſarily 
be the caſe in ſome degree, where any kingdom is cantoned 
out into provincial eſtabliſhments ; and not under one com- 
mon diſpenſation of laws, though under the ſame ſovereign 
power. Much more will it happen, where ſeven uncon- 
nected ſtates are to form their own conſtitution and ſuper- 
ſtructure of government, though they all begin to build upon 
the fame or ſimilar foundations, 


WHEN therefore the Weſt-Saxons had ſwallowed up all 
the reft, and King Alfred ſucceeded to the monarchy of Eng- 
land, whereof his grandfather Egbert was the founder, his 
mighty genius prompted him to undertake a moſt great and 
neceſſary — which he is ſaid to have executed iti as —_ 
terly 
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terly a manner. No leſs than to new- model the conſtitution ; 
to rebuild it on a plan that ſhould endure for ages; and, out 
of it's old diſcordant materials, which were heaped upon each 
other in a vaſt and rude irregularity, to form one uniform 
and well connected whole. This he effected, by reducing 
the whole kingdom under one regular and oradual ſubor- 
dination of government, wherein each man was anſwerable 
to his immediate ſuperior for his own conduct and that of his 
neareſt neighbours : for to him we owe that maſterpiece of 
judicial polity, the ſubdiviſion of England into tithings and 
hundreds, if not into counties ; all under the influence and 
adminiftration of one ſupreme magiſtrate, the king; in whom, 
as in a general reſervoir, all the executive authority of the 
law was lodged, and from whom juſtice was diſperſed to 
every part of the nation by diſtin, yet communicating, 
ducts and channels: which wiſe inflitution has been pre- 
ſerved for near a thouſand years unchanged, from Alfred's to 
the preſent time. He alſo, like another Theodoſius, col - 
lected the various cuſtoms that he found diſperſed in the king - 
dom, and reduced and digeſted them into one uniform ſyſtem 
or code of laws, in his dom bec, or liber judicialis. This 
he compiled for the uſe of the court- baron, hundred, and 
eounty court, the court-leet, and ſheriff*s tourn ; tribunals, 
which he eſtabliſhed, for the trial of all cauſes civil and cri- 
minal, in the very diftrifts wherein the complaint aroſe: all of 
them ſubject however to be inſpected, controlled, and kept 
within the bounds of the univerſal or common law, by the 
king's own courts ; which were then itinerant, being kept in 
the king's palace, and removing with his houſhold in thoſe 
royal progreſſes, which he continually made from one end of 

the kingdom to the other, 


THE Daniſh invaſion and conqueſt, which PI new 
foreign cuſtoms, was a ſevere blow to this noble fabric : but 
a plan, ſo excellently concerted, could never be long thrown 
aſide. So that, upon the expulſion of theſe intruders, the 
Engliſh returned to their antient law : retaining however 


ſore few of the cuſtoms of their late viſitants; which — 
un 


* 
* 
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under the name of Dane-Lage : as the code compiled by Al» 
fred was called the A IE y and the local conſtitu- 
tions of the antient kingdom of M _— which obtained in 
the counties neareſt to Wales, and probably abounded with 
many Britiſh cuſtoms, were called the Mercen- Lage. And 
theſe three laws were, about the beginning of the eleventh 
century, in uſe in different counties of the realm: the pro- 
vincial polity of counties, and their ſubdiviſions, having 
never been altered or diſcontinued through all the ſhocks and 
mutations of government, from the time of it's firſt inſtitu- 
tion; though the laws and cuſtoms therein uſed, have (as we. 
ſhall ſee) often ſuffered conſiderable changes. 


For king Edgar, (who befides his military merit, as 
founder of the Engliſh navy, was alſo a moſt excellent civil 
governor) obſerving the ill effects of three diſtinct bodies of 
laws, prevailing at once in ſeparate parts of his dominions, 
projected and begun what his grandſon king Edward the 
conſeſſor afterwards completed; viz. one uniform digeſt of 
body of laws, to be obſerved throughout the whole kingdom 
being probably no more than a revival of king Alfred's 2 
with ſome improvements ſuggeſted by neceffity and experi- 
ence; particularly the incorporating ſome of the Britiſh or 
rather Mercian cuſtoms, and alſo ſuch of the Daniſh as were 
reaſonable and approved, into the F/e/t-Saxen- Lage, which 
was ftill the groundwork of the whole. And this appears to 
be the beſt ſupported and moſt plauſible conjecture (for 
certainty 1s not to be expected ) of the riſe and original of that 
admirable ſyſtem of maxims and unwritten cuſtoms, which is 
now known by the name of the common law, as extending 
it's authority univerſally over all the realm; and which is 
doubtleſs of Saxon parentage, 


AMONG the moſt remarkable of the Saxon laws we may 
reckon, 1, The conſtitution of parliaments, or rather, ge- 
neral aſſemblies of the principal and wiſeſt men in the nation: 
the wittena-gemote, or commune concilium of the antient Gere 
mans; which was not yet reduced to the forms and diſtinc- 

| tions 
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tions of our modern parliament : without whoſe concurrence 
however, no new law could be made, or old one altered. 
2. The election of their magiſtrates by the people; originally 
even that of their kings, till dear bought experience evinced 
the convenience and neceflity of eſtabliſhing an hereditary 
ſucceſſion to the crown. But that of all ſubordinate magiſ- 
trates, their military officers or heretochs, their ſheriffs, their 
conſervators of the peace, their coroners, their port-reeves, 
(fince changed into mayors and bailiffs) and even their 
tythingmen and borſholders at the leet, continued, ſome till 
the Norman conqueſt, others for two centuries after, and ſome 
remain to this day. 3. The deſcent of the crown, when once 
a royal family was eſtabliſhed, upon nearly the ſame heredi- 
tary principles upon which it has ever ſince continued: only 
that perhaps, in caſe of minority, the next of kin of full age 
would aſcend the throne, as king, and not as protector; 
though, after his death, the crown immediately reverted back 
to the heir. 4. The great paucity of capital puniſhments for 
the firſt offence: even the moſt notorious offenders being al- 
lowed to commute it for a fine or weregild, or, in default of 
payment, perpetual bondage ; to which our benefit of clergy 
has now in ſome meaſure ſucceeded, 5. The prevalence of 
certain cuſtoms, as heriots and military ſervices in proportion 
to every man's land, which much reſembled the feodal con- 
ſtitution; but yet were exempt from all it's rigorous hard- 
ſhips: and which may be well enough accounted for, by 
ſuppoſing them to be brought from the continent by the firſt | 
Saxon invaders, in the primitive moderation and ſimplicity 
of the feodal law ; before it got into the hands of the Norman 
Juriſts, who extracted the moſt laviſh doctrines and oppreſſive 
conſequences, out of what was originally intended as a law 
of liberty. 6. That their eſtates were liable to forfeiture for 
treaſon, but that the doctrine of eſcheats and corruption of 
blood for felony, or any other cauſe, was utterly unknown 
amongſt them. 7. The deſcent of their lands to all the males 
equally, without any right of primogeniture; a cuſtom, ' 
which obtained among the Britons, was agreeable to the Ro- 


man law, and continued among the Saxons till the Norman 
conqueſt : 
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conqueſt: though really inconvenient, ond wes eſpecially 
deſtructive to antient families; which are in monarchies ne- 
ceſſary to be ſupported, in order to form and keep up a nobi« 
lity, or intermediate ſtate between the prince and the common 
people. 8. The courts of juſtice conſiſted principally of the 
county courts, and in caſes of weight or nicety the king's 
court held before himſelf in perſon, at the time of his parlia- 
ments; which were uſually holden in different places, ac- 
cording as he kept the three great feſtivals of chriſtmas, eaſter, 
and whitſuntide, An inſtitution which was adopted by king 2 
Alonſo VII. of Caſtile, about a century after the conqueſt? 
who at the ſame three great feaſts was wont to aſſemble his 
nobility and prelates in his court; who there heard and de- 
cided all controverſies, and then, having received his inſtruc-: © 
tions departed home. Theſe county courts however differ« 
ed from the modern ones, in that the eccleſiaſtical and civil 
juriſdiction were blended together, the biſhop and the ealdor- 
man or ſheriff ſitting in the ſame county court ; and alſo that 
the deciſions and proceedings therein were much more ſimple 
and unembarraſſed : an advantage which will always attend 
the infancy of any laws, but wear off as they gradually ad- 
vance to antiquity. 9. Trials, among a people who had a 
very ſtrong tincture of ſuperſtition, were permitted to be by 
ordeal, by the corſued or morſel of exectation, or by wager of law 
with compurgators, if the party choſe it ; but frequently they 
were alſo by jury: for, whether or no their juries conſiſted 
preciſely of twelve men, or were bound to a ſtrict unanimity z 
yet the general conſtitution of this admirable criterion of 
truth, and moſt important guardian both of public and pri- 
vate liberty, we owe to our Saxon anceſtors. Thus ftood 
the general frame of our polity at the time of the Norman 
invaſion ; when the ſecond period of our legal hiſtory come 
mences. | 


II. Tuts remarkable event wrought as great an alteration 
in our laws, as it did in our antient line of kings: and 
though the alteration of the former was effected rather by the 


4 Mod. Un, Hiſt, xx, 174+ a 
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conſent of the people, than any right of conqueſt, yet that” 


conſent ſeems to have been partly extorted by fear, and 
partly given without any apprehenſion of the r 


which afterwards enſued. 
1. AMoNG the firſt of theſe alterations we may reckon the 


ſeparation of the eccleſiaſtical courts from the civil: effected 


in order to ingratiate the new king with the popith clergy, 
who for ſome time before had been endeavouring all over 


Europe to exempt themſelves from the ſecular power ; and 


whoſe demands the conqueror, like a politic prince, thought 
it prudent to comply with, by reaſon that their reputed ſanc- 
tity had a great influence over the minds of the people ; and 
becauſe all the little learning of the times was engroſſed into 


their hands, which made them neceſſary men, and by all 
means to be gained over to his intereſts, And this was the 
more eaſily effected, becauſe, the diſpoſal of all the epiſeo- 
pal ſees being then in the breaſt of the king, he had taken care 


to fill them with Italian and Norman prelates. 


2. AnoTHzR violent alteration of the Engliſh conſtitution 
conſiſted in the depopulation of whole countries, for the pur- 


poſes of the king's royal diverſion ; and ſubjecting both them, 
and all the antient foreſts of the kingdom, to the unreaſon- 


able ſeverities of foreſt laws imported from the continent, 
whereby the ſlaughter of a beaſt was made almoſt as penal as 
the death of a man. In the Saxon times, though no man 


was allowed to kill or chaſe the king's deer, yet he might ſtart 
any game, purſue, and kill it, upon his own eſtate. But the 


rigour of theſe new conſtitutions veſted the ſole property of all 
the game in England in the king alone; and no man was en- 


titled to diſturb any fowl of the air, or any beaſt of the field, 


of ſuch kinds as were ſpecially reſerved for the royal amuſe- 


ment of the ſovereign, without expreſs licence from the king, 
by a grant of a chaſe or free warren: and thoſe franchiſes were 
granted as much with a view to preſerve the breed of animals, 
as to indulge the ſubjeft, From a ſimilar principle to which, 


Hough the foreſt laws are now mitigated, and by degrees 
grown 


* 
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roms intirely abſalete, yet from this root har fran d bac. 
een of the game la now/avvived: 
to and wantoning in it's higheſt vigour :' both founded dh 
the ſame ynreaſonable'notions of 
creatures z and both productive of the ſame tyranny” to the! 
commons: but with this difference; that the foreſt lv eſta· 
bliſhed/ only one mighty hunter throughout the and; the 
laws have have raiſed a little Nimrod in evety manot;” 
And in one reſpect the antient Jaw was'muchuleſs unreaſon= 
able.than the modern: for the king's grantee-of u chaſb- or 
freeawarren might kill game in every part of his franctiſeg® 
but now, though a freeholder of leis than 190 ayeartio9 
forbidden to kill a partridge upon his on eſtate yet nobody 
(not even the lord of the manor, unleſs he hath a/ gran 
of free-warren) can do it without committing a treſpaſs) and 
vg himſelf to an aQtion... ton ti oft yr forsnynotay 
Arn; Moi no badid 
3. A? THIRD alteration i in the Engliſh 12 by narrow 
ing the remedial influence of the county courts, the great 
ſeats of daxon juſtice, and extending the original. Pac 
of the king's juſticiars to all kinds of, cauſes, arifing in all. 
parts of the kingdom. To this end, the aula oy high Fea 
it's multifarious authority, was erected ; n uſti- = 
ciary appointed, with powers ſo large an undleſs, that he 
became at length a tyrant to the 8 nd formidable £0 he. 
crown itſelf. The conſtitution of this court , and the ue 
themſelves who preſided there, were : fetched {= the d ES, 
of Normandy : and the conſequence natur ally Was, 155 or- 
daining that all proceedings i in the King 5 cou oy 5 "bat? 
carried on in the Norman, in cad of & Fog ſh Tanguay * 
A proviſion the more neceſſary, 'Beeauſe none 175 55 * 
jufticiars underſtood Engliſh; But as evident a bad > © 
ſavery, as ever was impoſed upon a conquered” peop le. 
laſted till King Edward the third obtained à double victor 
over the armies of France in their own country, and their - 
language in our courts here at home. Büt there WasdAl 
mikchivf dos eher rooted Ray, and which this cautioh i 
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und eaſy method of > ſuits in Heng courts, 
the chicanes and ſubtilties of Norman juriſprudence hat taken 
polleffion of the king's courts, to which every cauſy-of con- 
ſequence was drawn. Indeed that age, and thoſe immediately 
Tucceeding i it, were the aera of refinement and ſubtilty. There 
is an active principle in the human ſoul, that will ever be ex · 
erting it's faculties to the utmoſt ſtretch, in whatever employ= 
ment, by the accidents of time and place, the general plan 
& oleration; or the endems. and manners of the 0gh/and 
country, it may happen to find itſelf engaged. The northern 
conquerors of Europe were then emerging from the grofſeſt 
ignorance in point of literature; and thoſe, who had leiſure 
to cultivate it's progreſs, were ſuch only as were cloiſtered in 
monaſteries, the reſt being all ſoldiers or peaſants. And; 
unfortunately, the, firſt rudiments of ſcience which they im- 
bibed were thoſe of Ariſtotle's philoſophy, conveyed through 
the medium of his Arabian commentators; which were 
brought from the eaſt by the Saracens into Paleſtine and 
Spain, and tranſlated into barbarous Latin. $0 that, . 
the materials upon which they were naturally employed, in 
the infancy of a riſing ſtate, were thoſe of the nobleſt kind 3 
the eſtabliſhment of religion, and the regulations of civil po- 
lity z yet, having only ſuch tools to work with, their execu- 
tion was trifling and flimſey. Both the divinity and the law 
of thoſe times were therefore frittered into logical diſtinctions, 
and drawn out into metaphyſical ſubtilties, with a ſkill moſt 
amatingly artificial ; but which ſerves no other purpoſe, than 
to ſhew the vaſt powers of the human intellect, however 
vainly or prepoſterouſly employed. Hence law in particular, 
which (being intended for univerſal reception) ought to be 
a plain rule of action, became a ſcience of the greateſt intri- 
cacy ; eſpecially when blended with the new refinements en · 
grafted upon feodal property: which refinements were from 
time to time gradually introduced by the Norman practitioners, 
with a view to ſuperſede (as they did in great meaſure) the 
more homely, but more intelligible, maxims of diſtributive 
juſtice among the Saxons. And, to fay the truth, theſe 
Vor. IV, Cc ſcholaſtic 
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chat they cannot now be. . NY ABI 
to the Eſtate, Statute after ſtatute has as in later, times, be 
made, to park off thefe troubleſome excreſ, FOES. and, 7 ore 
- the common Ja to it's priſtine fi mplicity and WE 15 72 
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by combat, for the deciſion of all civil and criminal queſtions 
of fact in the laſt reſort. This was the Wa ractice 
of all the northern nations; but firſt reduced 4k 4 
and ſtated forms among the Burgundi, about the clofe 6 

fifth century and from them it paſſed to other nations, p 
ticularly the Franks and the Normans ; which Iaſt had the 
' honour to eſtabliſh it here, thaugh clearly an unchriſtian, as 
well as moſt uncertain, method of trial. But it was a dun- 
cient recommendation of it to the conqueror and his Mode 
countrymen, that it was the "alage of their native duch ol 
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WY Bur the laſt and moſt chibdttalt Atetätin both i lj | 
civil and military polity, was the engraſting on al late ue 
tates, a few only excepted; the fiction "of feodal Hur ; 
which drew after it a numerous and opprefſive train o Hape 
fruits and appendages; aids, reliefs, primer ſeiſins, watd- 
ſhips,, marriages, eſcheats, and fines for alienation; * i 

nuine conſequences of the maxim then adopted, that all 
| lands in England were derived from, and holden, medlately 
| nee en wow 3 | . 
Tu nation at this period ſeems to have be under as 28 
N as WET Pong ers warlike, un am- 
bitious, 


Eu * Wu o 1 7 er e 
dhe a0 politic prince to $1 ren nfs 
men were enſlaved by ſour eccleſiaſtics, boot: to a 1 
power, and cb with the civil ta ſkate 88g which they 
"Ue#'" Who now imported from Rome for e firſt time the 
| Whole) ago of ſuperſtitious novelties, 850 had been, en- 
— by the blindneſs and corruption of the times, be- 
| i the belt miſſion of Aug uſtin the monk, and the Nor- 
'n matt cc conqueſt ; ſuch as eren purgatory, m- 


TOES 


10 7 * in one Find, and the worſhip of ſaints and images ; 


b 50 es the, u u iverſal ſupremacy and dogmatical. infal- 


"\Uibitic cke b oly fee. The laws too, as well as the,prayers, 
ebe e in . 8555 tongue. The antient trial 


by jury gave way to the impious deciſion by battel. The fo⸗ 
, reſt laws totally reſtrained all rural pleaſurgs and manly re- 
"Eat ions. | And in cities and towns the caſe was, no better; 
All company being obliged to diſperſe, and fire and candle to 
be extinguiſhed, by eight at night, at the ſound of the me- 
 lanchgly curfeu. The ultimate property of all lands, and a 
conliderable ſhare of the preſent profits, were veſted in the 
ing, or by him granted out to his Norman favourites; who, 
by a gradual progreſſion of flavery, were abſolute vaſals to 
the, crown, and as abſolute tyrants to the commons. Unheard 
ol forfeitutes, talliages, aids, and fines, were arbitrarily ex- 
[tracted from the pillaged landholders, in. purſuance of the 
new ſyſtem of tenure. And, to crown all, as a conſequence 
of the tenure by knight-ſervice, the king had always ready at 
his command an army of ſixty thouſand knights or mibtes : 
Pho were bound, upon pain of confiſcating their eſtates, to 
attend him in time of invaſion, or to quell any domeſtic. in- 
' ſurreQion,... Trade, or foreign merchandize, ſuch as it then 
was, was carried on by the Jews and Lombards//and the 
very name of an Engliſh fleet, which king Edgar had ren- 
dereg ſo formidable, was utterly unknown-tq Europe: the 
nation conſiſting wholly... of the clergy,. who were: alſo the 
lawyers ; the barons, or great lords of the land; the knights 
or ſoldiery, who were the ſubordinate landholders; and the 
burghers,. or inferior tradeſmen, who from their inſignifican- 
a . en retained, i in their ſocage and burgage tenure, ſome 
Ses points 
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to maintain; but as, in general, | 2 gradua) Fg of i at 
antient conſtitution, whereof our Saxon | are 
unjuſtly deprived, partly by the policy, and 13 by the 
force, of the Norman. How that re oration Vs in a . 
ſeries of years, been ſtep by * effedted, 1 w proceed to 
a area 
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WILLIAM Rufus proceeded on his father's Shan an, and in 
ſome points extended it; particularly with regard to the foreſt 
laws. Bat his brother and ſucceſſor, Henry the firſt, found 
it expedient, when firſt he came to the crown, to ingratiate 

| himſelf with the people; by reſtoring (as our monkifh. biſto- 
rians tell us) the laws of king Edward the confeſſor. The 
ground whereof is this : that by chatter he gaye up the Td 
grievances of marriage, ward, and relief, the beneficial pe- 
euniary ſuits of his feodal tenures; but reſerved the tenures 
themſelves, for the ſame military purpoſes that his father in- 
troduced them. He alſo aboliſhed the curfeu © ; for, though 
it is mentioned in our laws a full century afterwards \, yet i 
is rather ſpoken of as a known time of night (o enen. 
ed from that abrogated uſage) than as a {till ſubſiſting cuſ ? 
tom. There is extant a code of laws in his K name, conſiftin 
partly of thoſe of the confeſſor, but with great additi 229 
alterations of his own ; and chiefly calculated for the regula- | 
crimes and their putiihinents {that of theft being made ca- 
pital in his reign) and a few things relating to eſtates, parti- 

e + Syelm, Cod, LLL. u. 1 288, Hen, . 299, BE. Stat, Civ, Lond, 13 7% "pt 
** ; culatly 


— 


ch 33. Wab R 0s 4 
culäfly u to the deſcetit bf lands: which beiny ng by the Saxon | 
laws equally to all the ſons, by the feodal or Norman to the 
* only, king Henry here moderated the difference; di- 
eng the eIdeſt ſon to have only the : principal eſtate eſtate, pri- 
ow? atris feudum,”” the reſt of his eſtates, if he had any 
others, being equally divided among them all. On the other A 
N ke 2 up to che Clergy the free election of biſhops 
autre abbots; "reſerving however theſe enſigns of pa- 
gin Ke 4 gare, cuſtody of the 'temporalties when va- 
wel and waage upon their reſtitution. He laſtly united 
175 ra time the civil and ecdeſiaſtical c courts, which uni- 
on Gon diffotved by "his Norman clergy : and, upon that_ 
Giſt difolutich, the c e of teſtamentary cauſes ſeems 
10 Habe been St given, to the eccleſiaſtical court. The reſt. 
remathed's in his father's time: from whence we may ealily | 
perceive how far ſhort this was of a thorough reſtitution of 
king Edward's, or the Saxon, laws. 


Tux uſurper Stephen, as the manner r of a is, pro- . 
miſed much at his acceſſion, eſpecially with regard to redreſ- . 
ſing the grievances of the foreſt laws, but performed no great 
matter either in that or in any other point, It is from his, 
reign however, that we are to date the introduction of the 
Roman civil and canon laws into this realm: and at the ſame 
time v was imported the doctrine of appeals to the court of 
Rome, 25 a branch of the canon law. | | 

BV the tz time of king Henry the ſecond, if not earlier, the. 
charter of Henry the firſt ſeems to have been forgotten: for I 
we find the claim of marriage, ward, and relief, then flou- x 
riſhing in in full vigour. | The right of primogeniture ſeems | 
alſo to re Y revived, being found more convenient for 
the - publi ic than, the parcelling . of eſtates into a multitude of 
905 ubdiyitions, , However in this prince's reign, much 

o methodize the laws, and reduce them into a re- 

2 15 pf. 72 Poll 2. Ne LA treatiſe of Glan= : 
vil : whic thoug th 0 of it be now antiquated and als 
rech jet, e compared with the code of Henry the firſt, 
Cc 3 it 
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it carries a manifeſt ſuperiority... Throughout his reign alſo... 
waz; continued the important firuggle, which, we have, had 
occaſion ſo often to mention, between the laws of England 
and Rome ; the former ſupported by the ſtrength of the tem- 
poral nobility, when endeavoured to be ſupplanted in favour 
of the latter by the popiſh clergy. Which diſpute was kept on 
foot till the reign of Edward the firſt; when the laws; of 
England, under the new diſcipline introduced by that TM 
commander, obtained a complete and permanent victory. 
the preſent reign, of Henry the ſecond, there are four things. 
which peculiar]y merit the attention of a legal antiquarian: 
1. The conſtitutions of the parliament at Clarendon, 2. Ihe” 

. hereby the king checked the power of the pope and i 
his clergy, and greatly narrowed the 150 exemption. they 1 
claimed from the ſecular juriſdiction: though his farther pro-, 
greſs was uphappily ſtopped, by the faral event of the diſ: 
putes between him and archbiſhop Becket, 2. The inftitu- 
tion of the office of juſtices in eyre, in itiuere; the king 
having divided the kingdom into fix circuits (a little different. 
from the preſent) and commiſſioned theſe new created judges. 
to adminiſter juſtice, and try writs of aſſiſe, in the ſeveral 
counties. Theſe remedies are ſaid to have been then firſt 
invented : before which all cauſes were uſually terminated. a 
in the county courts, according to the Saxon cuſtom ; or 
before the king's juſticiaries in the aula regis, in purſuance of . 
the Norman regulations. The latter of which tribunals, _ 
travelling about with the king's perſon, occaſioned intolera- | 
ble expenſe and delay to the ſuitors ; ; and the former, bow | 
ever Proper for little debts and minute actions, where even _ 
injuſtice is better than procraſtination, were now become 
liable to too much j ignorance of the law, and t too much par- 
tiality as to facts, to determine matters of conſiderable mo- 
ment. 3. The introduction and eſtabliſnment of the grand 6 
afflſe, 65 wi by a ſpecial kind of j jury in a writ of right, at 
the option of the tenant or defendant, inſtead of the barbarous 4 
and Norman trial by battel. 4. To this time muſt alſo 4 


be referred the introduction of eſcuage, 0 or PeCUnLAry p com. 
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mutation for perfonat military. ſervice ; Gbich m proceſs 'of * 


time 3 parent of the antient ſubſidies Tg. to the ” 


rs Ro throne later times. 
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- Richaky the rt, a bra brave and EIN 4 Was 
a 1 Fre as well as a ſoldier ;, and therefore inforced the 
foteſt aWs with, ſome rigour; which occaſioned many diſ- 
confen $ amon his people: though (according to Matthew 

s) be repealed the penalties of caſtration, loſs of eyes, 
and cutting off the Hands and feet, before inflicted on ſuch as, 


Par; 


crane in hinting ; probably finding that their ſeverity . 
prevented proſecutions, He alſo, when abroad, compoſed a 


7 of naval laws at the iſle of Oleron ; which are ſtill ex- 
tant, and of high authority : for in his time we began again 


to difeower, that (as an iſland) we were naturally a maritime 


power. But, with regard to civil proceedings, we find no- 
thing very itdharkable in this reign, except a few regulations 


Se 


regardin 18 the Jews, and the juſtices in eyre: the king's 


thought 
croiſade againſt the Saracens in the holy land. 


ty king John's time, and that of his ſon Henry the third, : 


being chiefly taken up by the knight errantry of 2 


the rigours of the feodal tenures and the foreſt laws were ſo 


warmly kept up, that they occaſioned many inſurrections of 


the barons or principal feudatories: which at laſt had this 


effect, that firſt king John, and afterwards his ſon, conſented 
to the two f famous charters of Engliſh liberties, magna carta. 


and! carta de forefta. _ Of theſe the latter was well calculated 
to redreſs many grievances, and encroachments of "the . 


crown, in the exertion of foreſt law: and the former cone 


firmed many liberties of the church, and redreſſed many 


erievances incident to feodal tenures, of no ſmall moment at 
the time; though now, unleſs conſidered attentiyely and 


with this ketroſpect, they ſeem but of trifling concern. But, 


beſides theſe feodal proviſions, care was alſo taken therein to 
protect the ſubject againſt other oppreſſions, then frequently | 
ariſin g from unreaſonable amercements, from illegal diſtreſſes 


or other procels for debts or ſervices due to the crown, and 
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the tyrannical abuſe of the prerogative of puryeyance 
Ind pre-emption.. It fixed the Forfeiture: of Jands for, Sin 
5 pd as jt ſtill remains g -probiibited for ghefa- 
ture the grants of exclubye; fiſheries; and the ereſtibn af nem 
biidges ſo as 49,appreſs the ge ighbourhood. With urſpeft vo 
private.rights; it eſtabliſned the teſtamentary power-of the 
ſubfec over part of his perſonalleſtate, the reſt being ti. 
huted among his wife and children ; it laid down the law of 
dower, as it hath eontinued ever ſinc q and prohibited the 
appeals of women, unleſs ſor the death ef their huſbands, 
In matters of of public police and national concern vit injoin> | 
ed. an uniformity of weights and meaſures; gave new en- 
2 to, commerce, by the protection af merchant 
; and forbad the alienation, of lands in mottmain. 

regard to the adminiſtration. of juſtice: beſides pro- 

9 7 5 all denials or delays of it, it fixed the coutt of com- 
monpleas at Weſtminſter, that the ſuitors might no longer 
be harraſſed with following the king's perſon in all his pro- 
a ; and at the ſame time brought the trial of iſſues home 
very doors of the freeholders, by directing aſſiſes td 

be taken 1 in the proper counties, and eſtabliſhing annual cir. 
Cuits: it alſo corrected ſome abuſes. then incident to the trials 
| by wager of law and of battel ; directed the regular award» 
ing of inqueſts for life or member; prohibited the xing's in- 
ferior miniſters from holding pleas, of the crown, or trying. 
any criminal charge, whereby many forfeitures might other- 
wiſe have unjuſtly acerued to the exchequer; and regulated 
the time and place of holding the inferior tribunals. of juſ- 
tice, the county court, ſheriff's tourn, and court · leet. It 
confirmed and eſtabliſhed the liberties of the city: of London, 
and all other cities, boroughs, towns, and ports of the king- 
dom. And, laſtly, (which alone would have merited the 
title that 3 it bears, of the great charter) it protected every in- 
dividyal of the nation in the free enjoyment of his life, his 
lib ty, and his property, unleſs declared to be ace by 
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yn Moweyzn;: by meant of 'thefe'trdgifes, "ths pops In the 
Weng king Jolin gained u fellI fester aſcebckantf Here, an 
betever had beſdte enjoyed; which continued thioigh the 
Jong weign of /his ſon Henty the third? iu the Beginning of 
whoſe time the old-Saxon trial by ordeal ws alſy/totally abo- 
liſhed. And we may by this'time perceive; in Brafton's 
treatiſe, a ill fatther improvement in the method and regu- 
lazity-of the o n law, eſpecially in the" point of plead- 
inge d Nor mult it be forgotten, that the firſt traces which 
remain, of the ſeparation of the greater barons from the lels, 
in the conſtitution of parliamentz, are found in the g 
pharter of king John; though omitted in chat of Henry 
and that, towards the end of the latter of theſe reigns, 
find, the firſt record of any writ for ſummoning leg ci 
zem, and. burgeſſes to parliament And here we c lads 
wee 0 of our Engliſh legal hiſtory. 27 7 5 
q in or 
III. Tus third e with the reign of 3 
prſt; who. may juſtly be ſtiled our Engliſh Juſtinian. For 
jn his time the law did receive ſo ſudden a perfection, that 
fir Matthew Hale does not ſcruple to affirm i, that more was 
gone in the firſt thirteen years of his reign to ſettle and eſta- 
pliſh the diſtributive juſtice of the kingdom, than in all * 


TE that ws put together. 


oISyouts be endleſs to enumerate all the particulars of / 
theſe regulations; 'but the principal may be reduced under 
thie following general heads. f. He eſtabliſhed, confirmed, | 
and feealed; 0 the great charter and charter of foreſts, g. He 
ge A mortal-wognd to the encroachments of the pope and 
his clergy, by limiting and eftabliſhing the bounds of eccle- 
ſiaſtical juriſdiction : and by obliging the ordinary, to whom, 
all the goods of inteſtates at that time belonged, to diſcharge 
the debts of the deceafed,” 3. He defined the limits of th 
ſeveral tempotal eourts of the higheſt juriſdiction, thoſe 2 
the king's bench, common pleas, and exchequer; ſo as 
5 Nl Hig, Cele age; I Bid. 258. 
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they might not interfere with each other's prope 5 1. 
to do'which, they muſt now have recourſe Wes — 
dT beneficial | in the preſent ehlarged 105 9 . 1 
4. He ſettled the boundaries of the Gay courts 1. 
5 eng PH hundreds, and manors: confining. them to cau 1. | 
of no great amount, according to theit primitive inſtitution; > 4 
though of conſiderably greater, than by the alteration of the : 
value of money they are now permitted to determine. F. He A 
' ſecured the property of the ſubject, by aboliſhing all ar- 
bitrary taxes and talliages, levied without conſent of the 
national council. 6. He guarded the common Juſtice of the 
kingdom from abuſes, by giving up the royal prerogative'sF'' 
ſending mandates to interfere in private cauſes. 7. He 
the form, ſolemnities, and effects, of fines levied in the 
court of common: pleas; though the thing itſelf was of Sax 
on original. 8. He firſt eſtabliſned a repoſitory for the bab: 
Iic records of the kingdom; few of which are antienter than” 
the reign of his father, and thoſe were by him collected. 
9. He improved upon the laws of king Alfred, of that 
great and orderly method of watch and ward, for p erring 
the public peace and preventing robberies, eftabliſhed by the 
ſtatute of Wincheſter. 10. He ſettled and reformed * 1 
abuſes incident to tenures, and temoved ſome reſtraints o 
the alienation of landed property, by the ſtatute of quia mW 
rores. 11. He inſtituted a ſpeedier way for the recovery of 
debts, by granting execution not only upon goods ane"? 
chattels, but alſo upon lands, by writ of egit; which was 
of ſignal benefit to a trading people: and, upon the ſame 
commercial ideas, he alſo allowed the charging of lands in 
a ſtatute merchant, to pay debts contracted in trade, con- } 
trary to all feodal principles. 12. He effectually provided 
for the recovery of advowſons, as temporal rights ; in which, 
befate, the law was extremely deficient. 13. He alſo eee 6 
tually doſed the great gulph, in which all the landed pro- 
perty of the kingdom was in danger of being ſwallowed, by 
his ro- iterated ſtatutes of mortmain; moſt 'admirably adapted 
to meet the frauds that had then been deviſed, though after- 
wards contrived to be evaded by the invention of uſes. 
27015; | 14. He 
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14. He eſtabliced à new limitation of property by the crea- 
tion of eſtates tail; concerning the good; policy of which, 
. fimes haye however entertained a. very different opi- 
we d He reduced all Wales to the ſubjeQion, not only... 
crown, but; in, great meaſure of the Jaws,.of Eng- 
1 (which. was thoroughly completed in the reign. of 
Henry the eighth) and ſeems to have entertained. a deſign of 
doing the like by Scotland, fo. as to have formed an intire 
en union ot che land of Great Rui. +511 
10 07. Tuodive byrvye! ny: emit 
1 MIGHT. continue. this eataſogue auch curcher+-ichutz:n 
upon the whole, we may obſerve, that the very ſcheme and 
model of the adminiſtration of common juſtice between party 
and party, was entirely ſettled by this kings ; and has 
continued nearly the ſame, in all ſucceeding ages, to this 
day; abating ſome few alterations, which the humour or 
negeſſity of ſubſequent, times hath occaſioned,” The forms 
of writs, by which actions are commenced, were perfected 
in his, reign, and eſtabliſhed as models for poſterity; The 
pleadings, -.conſequent upon the writs, were then ſhorty: : 
neryous, and perſpicuous; not intricate, verboſe, and for- 
mal. The legal treatiſes, written in his time, as Britton, 
Fleta, Hengham, and the reſt, are for the moſt part, law at 
this day or at leaſt were. ſo, till the alteration of tenures 
took place. And, to conclude, it is from this period, from 
the exact obſervation of magna carta, rather than from it's 
making or renewal, in the days of his grandfather and father, 
that the liberty of Engliſhmen began again to rear it's head; 
though the weight of wee -. tenures —_ ant 60M 
it n ARR arte 2 „ 97026 R s 
Dobivoig yvilzm tots oH 1 v 
LcANNOT. give a better proof of <a 3 of bis 
conſtitutions, than that from his time to that of Henry the 
eighth there happened very few, and thoſe not very conſider- 
able, alterations in the legal forms of proceedings. As to 
matter of ſulſlance: the old Gothic powers of electing the 
pine een magiſtrates, the VP ands confers 
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vators of the pete, Vere tiken from the people in tig reigns. 
of Bdwird II and Edward IIT; and Jultices of ol the, peace. . 
were eſtabliſhed inſtead of the latter. (In the reign alſo; of 
Edward' the tlrird the parliament is ſu ppoled moſt probably to 
have-alſumed it's preſent form; by a ſepatation of the cm 
mons from the lords. Thee ftatute for deßning and a 

ing trenſons was one of the firſt productions of this bee 
modelled aſſembly; and the ation of 4 e Jaw proceed» 
ings from French into Latin another. "Much alſo \ Was done, 
under the auſpices of this magnanimous, prince, for, eſta · 
bliſhing our domeſtic manufactures; by prohibiting d the ex 
portat ion of Engliſh wool, and the importation or wear 2 
foreign cloth or furs; and by encouragin clothworkers 
ſrom other countries to ſettle here. Nox eas ths ez if ature 
inattentive to many other branches of commerce, or Finde 
to commerce in general: for, in particular, it enlaiget the 
credit of the merchant, by introducing the ſtatute Rtaple C 
whezeby-he might the more readily pledge his lands for the 
keutity of his mercantile debts. And, as perfonal proj perty 
nau grew, by the extenſion of trade, to be much more con- 
fiderable than formerly, care was taken, in caſe of inteſta- 
cies, to appoint adminiſtrators particularly nominated by the 
law; to diſtribute that perſonal property among the creditors 
and kindred of the deceaſed, which before had been uſually 
applied, by the officers of the ordinary, to uſes then deno- 
minated pious. The ſtatutes alſo of praemunire, for eſfer⸗ : 
tually depreſſing the civil power of the pope, were the work 
of this and the ſubſequent reign. And the eſtabliſhment of bY 
laborious parochial clergy, by the endowment of vicarages 
out of the overgrown poſſeſſions of the monaſteries, adde i 
luſtre to the cloſe of the fourteenth century: though the ſeeds. 

of the general reformation, which were thereby firſt ſown 1 1 
the kingdom, were almoſt overwhelmed by the ſpirit of per- 
ſecution, introduced into the laws of the land by the influence 


enen ergy. in ig Ua ba s ; 


Fon this time to that of Henry the ſeventh, the civil wars, 


antdiſputed titles to the crown gave no leiſure for farther ) — 
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— — the minds of c our ſublequent princes entirely ts 
cre | s. . T6. theſe likewiſe we, owe the method. of | 
entails" by the 6Gion of common. recoveries i, innented 
orig nally by the 1 5 to evade the ſtatutes of mortmain, 
by _ 7d up e e fourth, for the purpoſe. of 
— all 999 ae em more liable e tofortgiture: 
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wo lay the king himſelf) were more. induſtrious in hunting 
out, 5 upon old and forgotten penal laws; in ordert 
to 5 1 money from the ſubject, than in framing any ne] 
arp regulations, For the diſtinguiſhing character of 
s reign , was, that of amaſſing treaſure in the king's coffers, 
7 by every m means that could be deviſed: and almoſt compa” 
teration in the laws, however ſalutary or otherwiſe in their 
future conſequences,. had this and this only for their great and 
immediate object. To this end the court of ſtar- chamber was 
new-modelled, and armed with powers, the malt dangerous. 
and unconſtitutional, over the perſons and properties of che 
ſubject. Informations. were allowed to be received, in lieu 
of indictments, at the aſſiſes and ſeſſions of the peace, in 
order t to multip] fines and ,pecuniary, penalties, The ſtatute - 
of fikes for lan ed property was craftily and covertly, S 
Won to facilitate the deſtruction, of entails, and make . 
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4 apd the defendant pled in conſequence be outlawed ; 


becauſe upon. ſuch outlawry his 8 s became the Property of 
the eren. In oth. there 18 hardly 'A ſtatute in this teign, 
introductiye 
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introdudtibe of a new law or modifying che old, pa 11 
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tory, viz. the reformation of religion, under es 
and his children; which opens an intirely new ſcene in ec- 
cleſiaſtical matters ; the uſurped power of the pope being no: 
for ever routed and deſtroyed, all his connexions with this 
Hand cut off, the crown reſtored to it's ſuptemacy, over ſpi- 
ritual men and cauſes, and the patronage of biſhopricks beipg 
once more indiſputably veſted in the King. And, Bad the 
"ſpiritual courts been at this time re-united to va ciyil, 
ſhoald have ſeen the old Saxon ne wit] . 
ecclgſigſtical polity A reſtored, 10 


Wrru regard alſo to our civil polity, the As of wills 
and the ſtatute of uſes, (both paſſed in the reign, of this prince) 
. made a great alteration as to property: the former, dy allow- 
ing the deviſe of real eſtates by will, which before was, in ge- 
neral forbidden; the latter, by endeavouring to deſtroy the 
intricate nicety of uſes, though the narrowneſs and pedantry 
of the courts of common law prevented this ſtatute from hav- 
ing it's full beneficial effect. And thence the courts of equity 
aſſumed a juriſdiction, dictated by common juſtice and com- 
mon ſenſe : which, howeyer arbitrarily exerciſed or. produc- 
tive of jealouſies in it's infancy, has at length been matured 
into a moſt elegant ſyſtem of rational juriſprudence; the 
principles of which (notwithſtanding they may differ in forms) 
are now equally adopted by the courts, of both law and egui- 
ty. From the ſtatute of uſes, and another ſtatute of the ſame 
antiquity, (which protected eſtates for years from being de- 
ſtroyed by the reverſioner) a remarkable alteration took place 
in the mode of conveyancing : the antient aſſurance by feoſf- 
ment and livery upon the land being now very ſeldom. practi- 
_ ced; fince the more eaſy and more private invention of tranſ- 
ferring property, by ſecret conveyances to uſes ; and long 
terms of years being now continyally created in — 
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THz e attacks in this reign upon the immu unlty * 


tates- tail, which reduced them to little more than 5 . 
Kiba feed che Winthon Jdw, before the paſſing of the ſtatute 
iir dn the eſtabliſhment of recogtixances in the nature of a 
ſtatute : ſtaple, for facilitating the raiſing of money upon landed 
"ſevurity'; and the introduRion'of the bankrupt laws, as well 
for eilt of the fraudulent, as the relief of the un- 
i fortuttate, tradet; all theſe were e cap Ter alterations of our le- 
2 polity; and wage Whvevient to that character, which 
_ Englifh began now to re- aſſume, of a great commercial 
” he 155 oration of Wales with England, and 
1 untform adminiſtration” of Juſtice, by deſtroying 
ſome counties palatine, and abridging the unreaſonable pri- 
vileges of ſuch as remained, added dignity and ftrength to 
the monarchy: and, together with the numerous improve- 
ments before obſerved upon, and the redreſs of many grievances 
und oppreſons which had been introduced by his father, will 
ever make the adminiſtration of Henry VIII a very diſtin- 
guiſhed aera * ond annals of Juridical hiſtory. | aki 
{HIER at ds | 4 
Ir muſt de Walter remarked, that (particularly in his 
later years] the royal prerogative was then ſtrained to 2 
very tyrannical and Oppreaiiee height; and, what was the 
worſt circumſtance, it's encroachments were eſtabliſhed by 
lw, under the ſanction of thoſe puſillanimous parliaments, 
one of Which to it's eternal diſgrace paſſed a ſtatute, whereby 
it was enacted that the king's" proclamations ſhould have the 
force of acts of patliament; and others concurted in tlie 
crentioch of that amazing heap of wild and new-fangled trea- 
Fong; which were 111 gbtly touched upon in a former chap- 
ter e. Happity for the nation, this arbitrary reign was ſucteed- 
e by the thinority'of an amiable prince; during the ſhort ſun- 
ſhine'of which, great part of theſe extravagant laws were, re 
pealed. RE, todo Juſtice to the thorter reign of queen Mary, | 
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may Ghutaty and popular lawn, in civil Gastes ere mans 
under her adminiſtration ; perhaps the to recoficile the 
people to the bloody meaſures which ſhe was induced to pur- 
n the well 
concerted ſchemes for effecting which, were (thtough the 
providence of God) defeated by the Knee acenſion of 
nn On 4:10 
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Tus religious liberties of the nation being, by hat ney 
event, eſtabliſhed (we-truſt) on an eternal baſis ; (though 
obliged in their infancy to- be guarded, againſt papiſts and 
other non-conformiſts, by laws of too ſanguinary a nature) 
the foreſt laws having fallen into diſuſe ; and the 4dminiſtra- 
tion of civil right in the courts of juſtice being carried on in 
| regular courſe, according to the wiſe inſtitutions of 

Edward the firſt, without any material innovations ; all 
principal grievances introduced by the Norman conqueſt 
ſeem to have been gradually ſhaken off, and our Saxon con- 
ſitution reſtored, with confiderable improvements : except 
only in the continuation of the military tenures, and a few 
other points, which ſtill armed the crown with a very op- 
preflive and dangerous prerogative. It is alſo to be remarked, 

that the ſpirit of inriching the clergy and endowing religious 
houſes had (through the former abuſe of it) gone overto ſuch 
a contrary extreme, and the princes of the houſe of Tudor 
and their favourites had fallen with ſuch avidity upon the ſpoils 
of the church, that a decent and honourable maintenance 
was wanting to many of the biſhops and clergy. This pro- 
duced the refraining ſtatutes, to prevent the alienations of 
lands and tithes belonging to the church and univerſities. The 
number of indigent perſons being alſo greatly increaſed, by 
withdrawing the alms of the monaſteries, a plan was formed 
in the reign of queen Elizabeth, more humane and beneficial 
than even feeding and cloathing of millions z by affording 
them the means (with proper induſtry) to feed and to cloath 
themſelves. And, the farther any ſubſequent plans for main». 
taining the poor have departed from this inſtitution, the more. 
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»Howavzn,-confidering the reign of queen Elirabeth in 
great and political view, we have no reaſon to regret many: 
— alterations in the Engliſh bonſtttution. For 
thong in peneral the was a wiſe and excellent princeſs, and 
loyed i her people; though in her time trade flouriſned, riches 
increaſed, the laws were duly adminiſtred, che nation was 
reſpected abroad, and the people happy at home; yet, the 
enqreaſe of: the power of the ſtar-chamber, and the erection 
ol the high commiſlion-court in matters eccleſiaſtical, were 
the avork of der reign. She alto kept her parliaments ate 
very.awful diſtanee: and in many particulars ſhe, at timea 
would darty the prerogative as high as her moſt arbitrary pre 
dereſſots. It is true, ſtie very ſeldom exerted this preroga 
tive; ſo as to oppreſs individuals; but ſtill ſhe had it to exert: 
1nd cherefore the felicity of her reign depended more on hen 
wunt of opportunity and inclination, than want of power, tu 
play the tyrant. This is a high encomium on her merit; but 
_ #d the ſame time it is ſufficient to ſnew, that theſe were not 
thoſe golden days of genuine liberty, that we formerly were 
taught to believe: for, ſurely, the true liberty of the ſubhect 
confifts not ſo much in the 8 W as in _ 
Cp hk -of the . . 
Molo te (Ht 1G HPC „ben £9 uaud 
Tut Meat vefohoks hit had bene in manners and 
in property, had paved the tray, by imperceptible _— 
degrees, for as great 2 revolution in government: yet, wh 
ſition was effeQing, the crown became more arbiv 


progreſs of thoſe very means which 
att 2 its power. warned every obſerver, 
ct, tin the cloſe of the Lancaſtrian civil wars, the pro- 


perty aud the power ol the nation were chieſſy divided be- 
tween” the King; the mobiFity, and the clergy. The com 
RP Ween th in a'ftate'of great ĩgnorunte; their per 
SA wealth, befote the extenſion of trade, was compares 
— 4 pl and the fatute of their landed property was 

A kept thent in contmual dependence upon their feoda⸗ 
io, hah e eee power bee oonvoputemcabbeyy 
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or ſometimes the king himſelf, Though a notion of general 
| liberty had ſtrongly pervaded and anii the whole conſti- 
tution, yet the particular liberty, the natural equality, and 
perſonal independence of individuals, were little regarded or 
thought of; nay even to aſſert them was treated as the height 
of ſedition and rebellion. Our anceſtors heard, with deteſ- 
tation and horror, thoſe ſentiments rudely delivered, and 
puſhed to moſt abſurd extremes, by the violence of a Cade 
and a Tyler; which have ſince been applauded, with a zeal 
almoſt riſing to idolatry, when ſoftened and recommended by 
— a the moderation; and * Ken of a * 
em and a aut 


e W by the i invention PSs hr and the 
| progreſs of religious reformation, began to be univerſally diſſe- 
minated; when trade and navigation were ſuddenly carried to 
an amazing extent, by the uſe of the compaſs and the conſe- 
quent diſcovery of the Indies; the minds of men, 'thus en- 
lightened by ſcience and enlarged by obſervation and travel, 
to entertain a more juſt opinion of the dignity and rights 

of mankind. An inundation of wealth flowed in upon the 
merchants, and middling rank; while the two great eſtates of 
the kingdom, which formerly had hallanced the prerogative, 


the nobility and clergy, were greatly impoveriſhed and weak- 
ened. The popiſh clergy, detected in their frauds and 


abuſes, expoſed to the reſentment of the populace, and ftrip- 


ped of their lands and revenues, ſtood trembling for their 


very exiſtence, The nobles, enervated by the refinements of 


luxury, (which knowlege, foreign travel, and the progreſs 
of the politer arts, are too apt to introduce with themſelves). 


and fired with diſdain at being rivalled in magnificence by the 


opulent citizens, fell into enormous expenſes : to gratify 
which they were permitted, by the policy of the times, to 
diſſipate their overgrown eſtates, and alienate their antient 


patrimonies, This gradually reduced their power and their, 
influence within a very moderate bound: while the king, by 


the ſpoil of the monaſteries and the great increaſe of the cul- 
— e r e and chs com- 
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mons were not yet ſenſible of the ſtrength ber had acquired, 


nor urged to examine it's extent by new burthens or oppreſ- 


five taxations, during the ſudden opulence of the exchequer. 
Intent upon acquiring new riches, and happy in being freed _ 


from the inſolence and tyranny of the orders more immediate- 
ly above them, they never dreamt of oppoſing the preroga- 
tive, to which they had been ſo little accuſtomed ; much leſs 
of taking the lead in oppoſition, to which by their weight 
and their property they were now entitled. The latter years 
of Henty the eighth were therefore the times of the 

deſpotiſm, that have been known in this iſland ſince the death 
of William the Norman : the prerogative, as it then ſtood 
by common law, (and much more when extended by act 


of parliament ) being too large to be endured in a land of 


liberty. 


Queen Elizabeth, and the intermediate princes of the Tu- 
dor line, had almoſt the ſame legal powers, and ſometimes _ 
exerted them as roughly, as their father king Henry the 
eighth. But the critical ſituation of that princeſs with re- 
gard to her legitimacy, her religion, her enmity with Spain, | 


and her jealouſy, of the queen of Scots, occaſioned greater 


caution in her conduct. She probably, or her able adviſers, 
had penetration enough to diſcern how the power of the 
kingdom had gradually ſhifted it's chanel, and wiſdom” 
enough not to provoke the commons to diſcover and feel 


their ſtrength. She therefore drew a veil over the odious part 
of prerogative ; which was never wantonly thrown aſide, but 


only to anſwer ſome important purpoſe: and, though the , 
royal treafury no longer overflowed with the wealth of the 
clergy, which had been all granted out, and had contributed . 


to enrich the people, ſhe aſked for ſupplies with ſuch mode- 


ration, and managed them with ſo much oeconomy, that 
the commons were 1 in obliging her, Such, in ſhort, ; 
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good diſpoſition, that never did a prince fo long and fo en- 
tirely, for the ſpace of half a century eher, teign in the | 


een of the people. 
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power was added to, or exerciſed by, him; but ſuch a ſceptro 
was too weighty to be wielded by ſuch a hand. The unrea- 
ſonable and imprudent exertion of what was then deemed to 
be prerogative, upon trivial and unworthy occaſions, and 
the claim of a more abſolute power inherent in the kingly 
office than had ever been carried into practice, ſoon awakened 
the ſleeping lion. The people heard with aſtoniſhment doc- 
trines preached from the throne and the pulpit, ſubverſive of 
liberty and property, and all the natural rights of humanity, 
They examined into the divinity of this claim, and found it 
weakly and fallaciouſly ſupported : and common reaſon aſ- 
ſured them, that, if it were of human origin, no conſtitu- 
tion could eſtabliſh it without power of revocation, no pre- 
cedent could ſanctify, no length of time could confirm it. 
The leaders felt the pulſe of the nation, and found they had 
ability as well as inclination to. reſiſt it: and accordingly re- 
fiſted and oppofed it, whenever the puſillanimous temper of 
the reigning monarch bad courage to put it to the trial; and 
they gained ſome little victories in the cafes of concealments, 
monopolies, and the diſpenſing power. In, the mean time 
very little was done for the improvement of private juſtice, 
except the abolition of ſanctuaries, and the extenſion of the 
bankrupt laws, the limitation of ſuits and actions, and the 
regulating of informations upon penal ſtatutes. For I can- 
not claſs the laws againſt witchcraft and conjuration under 
the head of imprevements ;. nor did the diſpute between 
lord Elleſmere and fir Edward Coke, concerning the powers 

of the court of chahcery, tend much to the advancement of 
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| Invzzp when Charles the firſt "LI to the crown of 
| kits father, and attempted ta revive ſome enormities, which 
kad been dormaat in the reiyn of king James, the loans and 
denevolences extorted from the ſubject, the arbitrary impriſon- 
ments for refuſal, the exertion f martial law in time of peace, 
and other domeſtic * clouded the morning of that 
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_ miſguided prince's reign ; which, though the noon of it began 
a little to brighten, at laſt went down in blood, and left the 
whole kingdom in darkneſs. It muſt be acknowleged that, 
dy the petition of. right, enacted to aboliſh theſe encroach- 
ments, the Engliſh conſtitution received great alteration and 
improvement. But there ſtill remained the latent power of 
the foreſt laws, which the crown moſt unſeaſonably revived. 
The legal juriſdiction of the ſtar-chamber and high-commiſ- 
ſion courts was alſo extremely great; though their uſurped 
authority was {till greater. And, if we add to theſe the diſ- 
uſe of parliaments, the ill- timed zeal and deſpotic proceed- 
ings of the eccleſiaſtical governors in matters of mere indif- 
ference, together with the arbitrary levies of tonnage and 
poundage, ſhip money, and other projects, we may ſee 
grounds moſt amply ſufficient for ſeeking redreſs in a legal 
conſtitutional way. This redreſs, when ſought, was alſo, 
conſtitutionally given: for all theſe oppreſſions were aftually 

aboliſhed by the king in parliament, before the rebellion, 
broke out, by the ſeveral ſtatutes for triennial parliaments, | 
for aboliſhing the ſtar-chamber and high commiſſion courts, 
for aſcertaining the extent of foreſts and foreſt-laws, for re- 
nouncing ſhip-money and other exactions, and for giving up 
the prerogative of knighting the king's tenants in capate in 
conſequence of their feodal tenures : though it muſt be ac- 

knowleged that theſe conceſſions were not made with ſo good 
a grace, as to conciliate the confidence of the people. Un- 
fortunately, either by his own miſmanagement, or by the 
arts of his enemies, the king had loſt the reputation of ſin- 
cerity; which is the greateſt unhappineſs that can befal a prince. 
Though he formerly had ftrained his prerogative, not only he- 
yond what the genius of the preſent times would bear, but 

alſo beyond the example of former ages, he had now con- 

ſented to reduce it to a lower ebb than was conſiſtent with 
monarchical government. A conduct ſo oppoſite to his temper 
and principles pee ſome raſh actions and unguarded 
expreſſions, m people ſuſpect that this condeſcenſion 
. . dann * Fiuſhed therefore with the ſucceſs - 
the. e fired wich reſentment for paſt oppreſſions, 
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and dreading the conſequences if the king ſhould regain his. 
power, the popular leaders (who in all ages have called them- 
ſelves the people} began to grow "infolent and ungovernable ; 
their inſolence ſdon rendered them deſperate ; and deſpair at 
length forced them to join with a ſet of miliary hypocrites 
and enthuſiaſts, who' overturned the church an monarchy, 


and proceeded' with deliberate We to the trial and mur. 
der of their ſoyereigm. 
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I yass by the crude and abortive ſchemes for amending 
: the laws in the times of confuſion which followed ; the moſt- 
promiſing and ſenſible whereof (ſuch as the eſtabliſhment of 
new trials, the abolition of feodal tenures, the act of * 
2 _ * þu omg were adopted in the 
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2 V. Firth perſod, which I am next gies, ain. ates | 
the reſtoration of king Charles II, Immediately upon. which, 
the principal remaining grievance, the doctrine and conſe - 


quences « of military tenures, were taken away,and abgliſhed, 
Except in the inſtance of corruption of inheritable blood, 


upon attainder of treaſon and felony, And though. the mo- 
narch, in whoſe perſon the royal government was reſtored, 
and with it our antient conſtitution, deſeryes no commenda - 
tion from poſterity, yet in his reign, (wicked, ſanguinary, 
and turbulent as it was) the concurrence of happy circum» 
ſtances was ſuch, that from thence we may date nat only the 
re- eſtabliſiment of our church and monarchy, but alſo the 
complete reſtitution of Engliſh liberty, for the firſt time, 
ſince it's total abolition at the conqueſt, For therein not only | 
theſe Naviſh tenures, the badge of foreign dominion, with all 
their oppreflive appendages, were removed frqm incumbering 
the eſtates of the ſubject; but alſo additional ſecurity of 
his perſon from impriſonment was o Mee, by that great 
bulwark of our conſtitution, the habeas corpus act. Theſe twa 
ſtatutes, with regard to our property and perſons, form a ſecond 
magna carta, as beneficial and effectual as that of Runing- 
Mead. That only pruned the luxuriances of the feodal ſyſ- 
tem; but the ſtatute of Charles the ſecond A <- all it's 
veries ; 
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© Haveries: tart ibm] and there alſo 
they are now in great meaſure eneryated by gradual cuſtom, 
and the interpoſition of our courts of juſtice. Magna carta 
only, in general terms, declared, that no man ſhall be im- 
priſoned contrary to law: the habeas corpus act points him out 
effectual means, as well to releaſe himſelf, though committed 
even by the king in council, — phe 
thus unconſtiutionally miſuſe him. 


To theſe I may add the abolition of the prerogatives of 
purveyance and pre- emption; the ſtatute for holding trien- 
nial parliaments ; the teſt and corporation acts, which ſecure 
both our civil and religious liberties ; the abolition of the 
writ de haeretico comburends ; the iatute of frauds: and perju- 
ries, a great and neceflary ſecurity to private property; the 
ſtatute for diſtribution of inteſtates eſtates; and that of 
amendments and jeofails, which cut off thoſe ſuperfluous ni- 
ceties which ſo long had diſgraced our courts ; together 
with many other wholeſome acts that were paſſed in this 
reign, for the benefit of navigation and the improvement of 
foreign commerce: and the whole, when we likewiſe con- 
ſider the freedom from taxes and armies which the ſubject then 
enjoyed, will be ſufficient to demonſtrate this truth, © that 
<« the conſtitution of England had arrived to it's full vigour, 
<* and the true balance between liberty and prerogative was 
© happily eſtabliſhed by Jaw, MM of King . 
the ſecond, P ; 


IT 3s far from my Intontfons palliate or defend many very 
iniquitous proceedings, contrary to all law, in that reign, 
through the artifice of wicked politicians, both in and out of 
employment. What ſeems inconteſtable is this; that by the 
lau n, as it then ſtood, (notwithſtanding ſome invidious, nay. 
N er branches of the prerogative have ſince * lopped 


N 


e den of n A AE and thee e ho pens iphan} 
would chuſe to fix this theoretical perfec- pls though the years which immedi- 
tion of our public law, is the year 1679; tely followed it were times of gteat ar- 
after the habeas corpus act was paſſed, tical oppreifrom, 
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of, and the reſt more clearly defined) the people had as large 
a portion of real liberty, as is conſiſtent with a ſtate of ſociety; 
and ſufficient power, reſiding in their on hands, to aſſert 
and preſerve that liberty, if invaded by the royal prerogative, 
For which I need but appeal to the memorable cataſtrophe 
of the next reign, For when king Charles's deluded brother 
attemped to enſlave the nation, he found it was beyond hies 
power: the people both could, and did, reſiſt him; and, in 
conſequence of ſuch reſiſtance, obliged him to quit his en- 
terprize and his throne together. Which introduces us 2 
the laſt period of our legal F viz, 


VI, From the f in 1688 1 to the preſent time. In 
this period many laws have paſſed ; as the bill of rights, the 
toleration- act, the act of ſettlement with it's conditions, the 
act for uniting England with Scatland, and ſome others: 
which have aſſerted our liberties in more clear and emphatical 
terms; haye regulated the ſucceſſion of the crown. by parlia- 
ment, as the exigences of religious and ciyil freedom required 
have confirmed, and exemplified, the doctrine of reſiſtance, 
when the executive magiſtrate endeavours to ſubvert the con- 
ſtitution; have maintained the ſuperiority of the laws above 
the king, by pronouncing his diſpenſing power to be illegal, 
haye indulged tender conſciences with every religious liberty, 
conſiſtent with the ſafety of the ſtate; haye eſtabliſhed trien- 
hial, fince turned into ſeptennial, elections of members to 
ſerve in parliament; have excluded certain officers from the 
houſe of commons; have reſtrained the king's pardon from 
obſtructing parliamentary impeachments; have imparted to 
all the lords an equal right of trying their fellow peers; have 
regulated trials for high treaſon; have afforded our poſterity 
a hope that corruption of blood may one day be aboliſhed 
and forgotten ; have (by the deſire of his preſent majeſty) 
ſet bounds to the civil liſt, and placed the adminiſtration of 
that revenue in hands that are accountable to parliament 5 
and have (by the like deſire) made the judges completely 
independent of the king, his miniſters, and his ſucceſſors. 
Yet, though theſe proviſions have, in een and _— 

ay; 
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nally, reduced: the ſtrength of the executive power to a much 
lower ebb than in the preceding periad ; if on the other hand 
we throw into the oppoſite ſcale (what perhaps the immode- 


rate reduction of the antient prerogative may have rendered 


in ſome degree neceſſary) the vaſt acquiſition of force, ariſing 


from the riot-aQ, and the annual expedience of a ſtanding 


army; and the vaſt acquifition of perſonal attachment, ariſ- 
ing from the magnitude of the national debt, and the manner 
of leyying thoſe yearly millions that are appropriated to pay 
the intereſt ; we ſhall find that the crown has, gradually and 
imperceptibly, gained almoſt as much in' AY as it has 


apparently loſt in prerogative, 


Tur chief alteratians/of moment, (r the —— 
fail me to deſcend to minutiae) in the adminiſtration of private 
juſtice during this period, are the ſolemn recognition of the 
law of nations with reſpect to the rights of embaſſadors: the 
cutting off, by the ſtatute for the amendment of the Jaw, 4 
vaſt number of excreſcences, that in proceſs of time had 
ſprung out of the practical part of it: the protection of cor- 
porate rights by the improvements in writs of mandamus, and 
informations in nature of que werrents ; the regulations of 
trials by jury, and the admitting witneſſes for priſoners upon 
oath : the farther reſtraints upon alienation of lands in mort- 
main: the extenſion of the benefit of clergy, by aboliſhing 
the pedantic criterion of reading : the counterballance ta 
this mercy, by the yaſt encreaſe of capital puniſhment : the 
new and effectual methods for the ſpeedy recovery of rents: 
the improvements which have been made in ejectments 
for the trying of titles: the introduction and eſtabliſhment of 
paper credit, by indorſements upon bills and notes, which 


have ſhewn the poſſibility (fo long doubted) of affigning a 


choſe in action : the tranſlation of all legal proceedings into the 
Engliſh language: the erection of courts of conſcience for 


recovering ſmall debts, and (which is much the better plan) 


the reformation of county courts : the great ſyſtem of maring 


juriſprudence, of which the foundations have been laid, by 


Flearlydeyeloping the principles on which policies of inſurance 
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are founded, and by happily applying thoſe principles to par- 
ticular caſes: and, laſtly, the liberality of ſentiment, which 
(though late) has now taken poſſeſſion of our courts of com- 
mon law, and induced them to adopt (where facts can be 
clearly aſcertained) the fame principles of redreſs as have pre- 
vailed in our courts of equity, from the time that lord Not- 
tingham preſided there; and this, not only where ſpecially im- 
powered by particular ſtatutes, (as in the caſe of bonds, mort- 
gages, and ſet - offs) but by extending the remedial influence 
of the equitable writ of treſpaſs on the caſe, according to it's 
primitive jnſtitution by king Edward the firſt, to almoſt every 
inſtance of injuſtice not remedied by any other proceſs. And 
theſe, I think, are all the material alterations, that have 


„ eee un in the courſe of the 
DR.” 


Tuus Gedore, for the ee * inſtruction of the 
ſtudent, J have endeavoured to delineate ſome rude outlines of 
a plan for the hiftory of our laws and liberties; from their firſt 
riſe, and gradual progreſs, among our Britiſh and Saxon an- 
ceſtors, till their total eclipſe at the Norman conqueſt ; from 
which they have gradually emerged, and riſen to the perfec- 
tion they now enjoy, at different periods of time. We have 
ſeen, in the courſe of our inquiries, in this and the former 
volumes, that the fundamental maxims and rules of the law," 
which: regard the rights of perſons, and the rights of things, 
the private injuries that may be offered to both, and the 
_ crimes which affect the public, have been and are every day 
improving, and are now fraught with the accumulated wif- 
dom of ages : that the forms of adminiſtring juſtice came to 
perfection under Edward the firſt ; and have not been much 
varied, nor always for the better, ſince : that our religious 
liberties were fully eſtabliſhed at the reformation: but that 
the recovery of our civil and political liberties was a work of 
longer time; they not being thoroughly and completely re- 
gained, till after the reſtoration of king Charles, nor fully 
and explicitly acknowleged and defined, till the aera of the 


Oy revolution. Of a conſtitution, ſo wiſely 1 f 
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ſo ſtrongly raiſed, and fo highly finiſhed, it is hard to ſpeak 
with that praiſe, which is juſtly and ſeverely it's due: the 
through and attentive contemplation of it will furniſh it's 
beſt panegyric, It hath been the endeavour of theſe commen- 
taries, however the execution may have ſucceeded, to examine 
it's ſolid foundations, to mark out it's extenſive plan, to ex- 
plain the uſe and diſtribution of it's parts, and from the 
harmonious concurrence of thoſe. ſeveral parts to demonſtrate 
the elegant proportion of the whole, We have taken occa- 
ſion to admire at every turn the noble monuments of antient 
fimplicity, and the more curious refinements of modern art, 
Nor have it's faults been concealed from view; for faults it 
has, left we ſhould be tempted to think it of more than hu- 
man ſtructure: defects, chiefly ariſing from the decays of 
time, or the rage of unſkilful improvements in later ages. 
To ſuſtain, to repair, to beautify this noble pile, is a charge 
intruſted principally to the nobility, and ſuch gentlemen of 
the kingdom, as are delegated by their country to parliament. 
The protection of THE LIBERTY OF BRITAIN is a duty 
which they owe to themſelves, who enjoy it; to their an- 
ceſtors, who tranſmitted it down; and to their poſterity, 
who will claim at their hands this, the beſt 0 and 
nobleſt * of mankind. 


THE END. 
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APPENDIX, 


* 1. Racon of an Ilia and Conviftien of Mounopas; 
at the Abe. 


arwickſhire, J S it remembered that at the general Seffon of | 
ſeſſion of the lord the king of c and 995 . 
Sed Kolden 3 Warwick ia l for the fd coun of War ny 
wick, on Friday the twelfth day of March in the 
of the reign of the lord George 13 yg of Gre 
Britain, before fir Michael F — — 

of the ſaid lord the king 2 

himſelf, fir Edward Clive, knight, one 4 the ere — 
ſaid lord the king, of his court of common 22 


their fellows, juſtices of the ſaid lord the ting, aſligned dy 
letters of the ſaid lord the king, as great ſeal of c 
2 9 ———— 5 — — 


two or more of them, (whereof one of them the ſaid *» 
fir * Foſter and fir Edward Clive, the ſaid lord the 
would have to be one) to inquire (by the oath of good 

lawful men of the county aforeſaid, by whom the truth of the 
matter might be the better known, and by other ways, methods, 


. clippmgs, waſhinge, falſe coinings, and other fal- 
1 of the monies e Great Bricain, and of other kingdoms or 
dominions whatſoever; and of all murders, felonies, manſlaugh- 

ters, killings, burglaries, of women, unlawful meetin 
and conventicles, unlawful uttering of words, unlawful afſem. 
blies, miſprifions,, confederacies, Elle allegations, treſpaſles, 
riots, Fouts, retentions, eſcapes, contempts, falfities, negli- 

| deceits 
| | its, 


* 
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EN 
deceits, and all other miſdeeds, offences, and injuries whatſo- 
ever, and alſo the acceſſories of the ſame, within the county 
aforeſaid, as well within liberties as without, by whomſoever 
and howſoever done, had, perpetrated, and committed, and by 
whom, to whom, when, how, and in what manner; and of 
other articles and circumſtances in the ſaid letters patent of the 
faid lord the king ſpecified, the premiſes and every of any of 
oper and ter- them howſoever concerning; and for this time to hear and de- 
miner, termine the ſaid. treaſons and other the premiſes; according to 
and of the the 175 and cuſtom of the realm of England; and alſo keepers 
peace, e peace, and juſtices of the ſaid lord the king, aſſigned to 
hear and determine divers felonies, treſpaſſes, and other miſde- 
Grand jury, meſnors committed within the county aforeſaid : by the oath of 
| fir James Thompſon, baronet, Charles Raper, Henry Dawes, 
Peter Wilſon, Samuel Rogers, John Dawſon, James. Philips, 
John Mayo, Richard Savage, William Bell, James Morris, 
Laurence Hall, and Charles Carter, eſquires, good and lawful 


- 


men of the county aforeſaid, then and there impanelled, ſworn, 
and charged to inquire for the ſaid lord the king and for the 
Pndiftment, body of the ſaid county, it is preſented, that Peter Hunt, late 
Is of the pariſh of Lighthorne in the ſaid county, gentleman, not 
© having the fear of God before his eyes, but being moved and 
 * ſeduced by the inſtigation of the devil, on the fifth day of March 
in the faid ſecond year of the reign of the ſaid lord * king, at 
the pariſh of Lighthorne aforeſaid, with force and arms; in and 
upon one Samuel Collins, in the peace of God and of the ſaid 
lord the king then and there being, feloniouſſy, wilfully, and of 
his malice aforethought, did make an aſſault; and that the ſaid 
Peter Hunt with a certain drawn ſword, made of iron and ſteel, 
of the value of five ſhillings, which he the ſaid Peter Hunt in 
his right hand then and there had and held, him the ſaid Sa- 
muel Collins in and upon the left fide of the belly of him the 
faid Samuel Collins then and there feloniouſty, wilfully, and of 
his malice aforethought, did ſtrike, thruſt, ſtab, and penetrate; 
giving unto the ſaid Samuel Collins, then and there, with the 

ord drawn as aforeſaid, in and upon the left fide of the bell 

of him the ſaid Samuel Collins, one mortal wound of the bread 
of one inch, and the depth of nine inches; of which ſaid mor- 
tal wound he the ſaid Samuel Collins, at the # rp of Light- 
Horne aforeſaid in the ſaid county of Warwick, from the ſaid 
fifth day of March in the year aid until the ſeventh day 
of the ſame month in the ſame year, did languiſh, and languiſh- 
ing did live on which faid ſeventh day of in the year 
aforeſaid; the ſaid Samuel Collins, at the'pariſh of Lighthorne 
aforeſaid in the county aforeſtid, of the faid mortal wound did 
die: and ſo the jurors aforeſaid, upon their oath aforeſaid, do ſuy, 
that the ſaid Peter Hunt him the ſaid Samuel Collins, in manner 
and form aſoreſaid, fe louiouſly fully, and of his matice afore< * © 
odds thought, 

\ . 
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ht, did kill and murder, againſt the of the ſaid lord ct. 
| 9 king, his crown, and dignity, eupon the ſheriff 
the county aforeſaid is commanded, that he omit not for 
liberty in his bailiwick,. but that he take the ſaid Peter Hunt, if 
he may be found in his bailiwick, and him ſafely keep, to anſwer 


to the felony and murder whereof he ſtands indicted. Udhich ſaid Seflion of * 
indictment the ſaid juſtices of the logd the king abovenamed, al- de. 


afterwards, to wit, at the delivery of the gaol of the ſaid lord the 7* 
king, holden at Warwick in and for the county aforeſaid, on Fri- 

day the fixth day of Auguſt, in the ſaid {--ond year of the 

of the ſaid lord the king, before the right honourable William 
lord Mansfield, chief juſtice of the ſaid lord the king aſſigned to 

' hold pleas before the king himſelf, fir Sidney 8 Smythe, 
Knight, one of the barons of the exchequer of the ſaid lord the 

7:74 and others their fellows, juſtices of the ſaid lord the ki 

aſſi ied to deliver his ſaid $20 aol of the county aforeſaid of the 

— therein being, by their proper hands do deliver here in 

court of record in form of law to be determined. And aftere Arrgn- 
wards, to wit, at the ſame delivery of the gaol of the ſaid lord mem. 
the king of his county aforeſaid, on the ſaid Friday the ſixth day 
of Auguſt, in the ſaid ſecond year of the reign of the ſaid lord. 
the king, before the ſaid juſtices of the lord the king laſt above- 
named and others their fellows aforeſaid, here cometh. the ſaid 
Peter Hunt, under the cuſtody of William Browne, eſquire, 
ſherif of the county aforeſaid, (in whoſe cuſtody in the gaol of 
the county aforeſaid, for the cauſe aforeſaid, he bad been before 
committed) bein broug ht to the bar here in his proper perſon 
by the ſaid herlf, 10 w to whom he is here alſo — oth And 
forthwith being demanded concerning the premiſes in the {aid _ 
indictment above ſpeciſied and charged upon him, how he will 


acquit himſelf thereof, he ſaith, that he is not guilty thereof; TAR | 
and thernaf for good aud evil de puts himſelf upon the country: guilty, * 


4 je kn eſquire, , clerk of the aſſiſes for the county Ide. 
utes for the ſaid lord the king in this be- 
half yp: del 155 1. Therefore let a jury thereupon here imme- Ni. 
diate ly come the ſaid juſtices. of the lord the king laſt 
11 ga 0 others their fellows aforeſaid, of free and 
of the neighbourhood of the ſaid pariſh of Light- 
e hy le 3 8 Warwick aforeſaid, by whom the truth 
of the matter may be th 6 better known, and who are not of kin 
deo the {aid Peter Hunt, to recognize upan their oath, whether 
the Peter Hunt be gal of the felony; and murder in the 
indiQment aforeſaid eciſied, or not guilty: becauſetas 
well the faid John | who, proſecutes for the ſaid lord!!! 
the king in this behalf, A3 Ls faid eter Hunt, have 1 
ſelves upon the ſaid jury. And the jurors of the {aid jury by the 
ſaid ſheriff ſor this, l, wid, hom and. returned, to wit, 


David Williams, John homas Horne, Chatle- Nokes, 
e A Richard 


* 
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Rickard May, Walter Duke, Matthew Lyon, 
— ns, Olives Green, Prrtholom r 1H | 


&.. Called, come; N 
— po apr es a ee the premiſet, abe 
their oath ſay, that the faid Peter Hunt is gefiley of this: N 
and murder aforeſaid, on him above charged in the form afore- 


ſaid, as by the indictment aſoreſaid is 9 — again 
him; and that the ſaid Peter Hunt at the time of comitting rt 
ſaid felony and murder, or at any time fince to this time, 
not nor Rach goods or chactek;; faridb vr tenemenm⸗ — * 
ſaid cothry of Warwick, or elſewhtte u the kn 
faid jurors. And upon this it 7s forthwirkt d 
-* Porer Hunt, if the hath or knoweth any thing to — 
the ſaid juſtĩces here ought not upon the Ranis and verde 
afdre de 00 proceed to Judgment and exerution ngainſt him: 6 
who nething farther ſuith, unleſs as he before had faid;r Men 1m 
upon, all and firigular the premiſes being ſeen; 3 q 
tied here fully under ſtood, it is confidered by the c urtih 
that the ſaſd Peter Hunt be taken to the gaol of the ſaid lord 
1 nt of the faid county of Warwick from whenee he came; her 2 | 
from thence to the place of execution on Monday now bert e 
ſiaing, being the ninth day of this inſtant Au and there b 
2 hanged: by the neck until he be dead : and that after ward ¹,e 
* be diſetcd and anatomized. 161-420 -Sdirt#938 "30 h109 T1008 
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— the oath 27 that the ſaid Peter Hunt is n ˖ 
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erdi® ; 
| wot guilty of nilty of the murder aforeſaid, above charged upon him; but har 
6 „ eſaid Peter Hunt is guthy — — Lee e. * 
— — ſaid Samuel Collins; and that he had not or 
ar. « Chatrels, lands or tenements, at the time of the Felony e, 
| flaug nder aforeſaid, or ever afterwards to this ume, to the knows" 
del eps of he fi jurors. And immediately it is demanded of d 
fad Peter Hunt, if he hath or knowerh —— wttrbar9 
fore the ſaid juſtices here onght not upon the premiſes an ver 917 
dic aforefuid to proceed to judgment und execution againſt Mint! 01 
who faith that he is aclerk, and prayeth the benefit of cl (14 
ſcat the promiſes deing fo behalf. - — e lar 
e es being ſeen, and by the juſſices un 
— — by court here, that the ſaid Pen 
Hunt be burned in his left hand, and delivered. And immedis 
| —Y ately he ts buyned in his left hand, nan delivered, we aq 
rr 5 eee eee 
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Vail; oath, that the ſid priſoner as the bar in the fanis Thomas Ro: 


| _—_— was fo as afortſaid, in 
a4 the. ſaid attorney. general hath: by his ſuid replication ok Ne 
\ ſaid plea of che ſaid — — 1 here at Ie Ie 
hereupon the ſaid attorney general aid 85 


that che court here eed to 
* 3 25 e aid . 1 upon * 
attainder, here 


4 ſeen. and, ral — all nod tg wr hv, 
NOW, ly by — court 

66.0rdevedh- by the court here that . be done 
ſaid priſoner 


a te br tor tu tad l 2 of th; 
. fad acco n And it is laſtiy 
ordered, that he the aig; Themas RO — el . — ae the 
har, be * oh, 
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execution. An it is his m W command, that execution 
of - ſaid, ſentence. upon 4. aid Charles 15 and, — 
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""SEORGE the [of God of: Great 


Britain, France, and Ireland, 1 


I | 
15 defender of the faith, and 
ſo forth; to the ſheriffs of London and ſheriff of Middleſexg 


greeting. Whereas Lawrence earl Ferrers, viſcount Tam- 
worth, hath been indicted of felony and murder by him done 


and committed, which ſaid inditment hath been certified be- 
fore us in our. preſent parliament; and the ſaid Lawrence earl 
Ferxers, viſcount Tamworth; hath been thereupon igned, 
and upon ſuch arraignment hath pleaded not guilty; and the 
ſaid Lawrence earl Ferrers, viſcount Tamworth; Hath before us 
in our ſaid parliament been tried, and in due form of law con- 
victed thereof; and whereas judgment hath been given in our 
ſaid parliament, that the ſaid Lawrence earl Ferrers, viſcount 
Tamworth, -ſhall be hanged by the neck till he is dead, and 
that his body be diſſected and anatomized, the execution of 


which judgment yet-remaineth to be done: Me require, and 


by theſe preſents ſtrictly command you, that upon Monday the 
15 day of May — thy between the hours of nine in the 
morning and one in the afternoon of the ſame day, him the ſaid 
Lawrence earl Ferrers, viſcount Tamworth, without the gate of 
our tower of London (to you then and there to be delivered, as 
by another writ to the lieutenant of our tower of London or to 
his deputy directed, we have commanded) into your cuſtody 
you then and there receive: and him, in your cuſtody ſo being, 
= forthwith convey to the accuſtomed place of execution at 

yburn : and that you do cauſe execution to be done upon the 


| ſaid Lawrence earl Ferrers, viſcount Tamworth, in your cuſtody 


ſo being, in all things according to the ſaid judgment. And 
this you are by no means to omit, at your peril. Witneſs 
ourſelf 'at Weſtminſter the ſecond day of May, in the thirty 
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